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opportunities, big law firms were more likely to win Council cases when
those cases were presided over by judges with prior arbitration experi-
ence. Second, because of a 2010 announcement of an anticorruption
law reform that banned judicial participation in arbitrations, big law
firms’ winning prospects in Council cases presided by judges with prior
arbitration experience decreased by 33.4 percentage points. Third, fol-
lowing the law's enactment, the success rate of big law firms in these
cases converged to the success rate of big law firms in analogous court
cases presided by judges without prior arbitration experience.

1 Introduction

Judges respond to incentives much like everybody else does (Posner 1993). To the extent
that monetary incentives are important, they can be deployed to shape and affect judicial
decision-making and, eventually, the outcome of litigation. Outright corruption is perhaps
the most immediate example,’ but there exist many other more subtle forms of rewarding
judicial behavior and thus molding court decisions.? Not surprisingly, most democracies
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" For example, see Aney et al (2021) for the case of corruption in the Supreme Court of India.

2 Some experiences with performance measures and monetary awards have documented how judges adjust to
incentives, for instance, Bagues and Esteve Volart (2014). There is also scholarship studying judicial incentives in
settings where electoral campaigns must be financed, as is the case in many states in the United States; see Kang
and Shepherd (2015).
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worldwide have constitutional protections against perturbing judicial salaries and monetary
rewards.

In this article, we empirically examine the salience of out-of-court monetary rewards for
related in-court judicial behavior, a topic that has received very limited scholarly attention.
In the Italian institutional setting that we explore in this research, judges were able to partic-
ipate in out-of-court assignments such as arbitrating in alternative dispute resolution mech-
anisms (ADRs hereafter) on top of their regular work in the court. This practice, however, was
eventually prohibited under a new law formally enacted in 2012.2 We explore this legal re-
form to investigate whether, and if so to what extent, judicial participation in ADRs influenced
judicial behavior on the bench.

In implementing our empirical analysis, we focus on a set of decisions passed by a specific
Italian administrative court that regularly adjudicates cases involving parties represented by
big law firms (BLFs hereafter). BLFs are generally more likely than smaller law firms to bring
cases before the court in question as well as to participate in ADR arbitration panels where
judges were traditionally invited by BLFs to serve as arbitrators. Drawing on appropriate
data, we then examine whether judges, who were previously chosen by BLFs to participate
in highly rewarding out-of-court ADRs, compensated these law firms with higher rates of
success during in-court litigation.

Our analysis, therefore, considers the extent to which out-of-court monetary incentives
can shape related in-court judicial behavior. In particular, if allowing judges to participate in
ADRs distorts judicial decision-making before the court, then one would also expect that a
policy treatment in the form of a legal prohibition on judicial participation in out-of-court
affairs such as ADR would mitigate biases arising in in-court judicial behavior.

Our empirical findings suggest that, in Italy, the very announcement of legislation banning
judicial participation in ADR—the treatment of our interest—profoundly impacted in-court
judicial behavior. Before the treatment, the probability of success of BLFs in court cases pre-
sided by judges who previously participated in ADRs was on average nearly 30 percentage
points higher than it was in court cases presided by judges without prior ADR participation
experience. Strikingly, the treatment then reduced the probability of success of BLFs in court
cases presided by judges who previously participated in private ADRs by as much as 33 per-
centage points on average. After the new law's announcement and eventual enactment, we
observe a re-alignment of the success rate of BLFs in court cases presided by judges with
prior ADR appointments to the success rate of BLFs in court cases presided by judges without
prior ADR appointments.

The policy implications of our analysis are immediate. Our findings suggest the need for
the strengthening of legal provisions that restrict the involvement of public officials in those
private undertakings in which the private participating parties also interact with the public
officials in their primary public domain.

The paper is structured as follows. Section 2 provides a brief review of the literature, the-
oretical motivation, and introduction to the institutional context of the Italian case. Section
3 introduces our data. Section 4 presents our empirical approach and results. The final sec-
tion concludes.

3 This new law (Law No. 190/2012) had a more general aim - to restrain corruption and misconduct within public
administration in Italy.
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2 Literature, Institutional, and Conceptual Background

2.1 Literature

Important literature on the behavior of judges shows that many judicial attributes determine
court performance.* More broadly, the topic of rewarding public officials has been widely
discussed in Public Economics. Different compensation schemes have been considered (e.g.,
flat pay, rewards according to office and merit, and pay for ability).> Monetary incentives, in
line with the arrangement we analyze in this article, have been shown to influence public
service performance (Ashraf et al, 2014).° Monetary incentives are another area of debate in
personnel economics (Prendergast, 1999, for a general survey; Gneezy et al, 2011). This liter-
ature tends to corroborate the argument that individuals respond to monetary incentives
when facing the possibility of enhancing their income by reallocating or distorting decisions.
There is no reason to suppose that judges behave differently.” We advance the existing liter-
ature on judicial behavior by examining whether and how out-of-court monetary rewards
shape judicial behavior in related in-court situations.

2.2 Institutional Background

This section specifically analyzes the Council of State (Consiglio di Stato), Italy’s highest court
for administrative litigation. In Italy, administrative law is subject to a specialized court struc-
ture separate from ordinary judicial courts.® Overall, the Council of State is composed of a

4Posner (1993 & 2005 & 2008), Ichino et al (2003), and Epstein and Knight (2013). Also, for example, FSU Symposium
on Judicial Performance (2005). DeAngelo and McCannon (2017) demonstrate that higher judge salaries induce
higher quality decisions. Other recent literature has focused on court management issues and judicial responses,
including strategic adjustments, gaming and peer effects—Bray et a/ (2016), de Figueiredo et a/ (2020), and Coviello
et al (2019) among others. They show that appropriate incentives can be used to shape judicial behavior in ways
that enhance efficient court management (particularly, delay and appeal rates). At the same time, some forms of
external accountability can have unforeseen effects on caseload and court management (by enhancing strategic
manipulation of court delay). Counterbalancing the discussion on judicial salaries and monetary rewards, there is
also growing literature on intrinsic motivation in the courts, presenting empirical results consistent with the idea
that intrinsically motivated judges provide high quality decisions—Ash and MacLeod (2015). On the importance of
forum shopping, jurisdictional competition, and extrinsic motivation, see Klerman (2007) and Klerman and Reilly
(2016). A large body of literature on judicial performance indicators at the aggregate level (based on empirical stud-
ies by the World Bank, Council of Europe, and OECD) which is to a large extent unrelated to our analysis.

5 The shortcomings of pay-for-performance in the public sector have been recognized regarding significant moni-
toring costs and a reduction of intrinsic motivation to exert effort—Frey and Oberholzer-Gee (1997), Kreps (1997),
Prendergast (2008).

6 However, there is no consensus about which pay scheme is more effective in attracting high-quality human capital
and incentivizing performance—Prendergast (2007), Heinrich and Marschke (2010), Hasnain et a/ (2012) and Banuri
and Keefer (2015).

”There is a vast theoretical, empirical, and experimental literature on motivations of arbitrators. Professional rep-
utation and extrinsic motivation matter. See seminal articles by Ashenfelter and Bloom (1984), Bloom (1986), Bloom
and Cavanagh (1986), Ashenfelter (1987), and, more recently, de Clippel et al. (2014).

8 There exist two judicial levels of administrative review: regional courts (Tribunali amministrativi regionali, TARs) and
Consiglio di Stato (Council of State). Judges (Magistrati Amministrativi) in regional courts are career magistrates, alt-
hough formally distinct from ordinary judges. The twenty regional courts act as courts of first instance, which deal
with administrative law cases according to territorial competence. The regional court of Lazio, based in Rome, has
general jurisdiction over cases involving central administrative bodies, except for those acts whose effects are lim-
ited to the territory of the relevant region (in which case, the competent body is the local regional court).
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significant majority of career judges, but a few have other legal backgrounds.’ The Council
of State is the last appeal court for judgments passed by regional courts.” It consists of two
advising sections (the First and Second Sections), four judicial sections (the Third to Sixth
Sections), and an additional advising section (Sezione consultiva degli atti normativi), estab-
lished in 1997, which advises on legislative and regulatory acts. The composition of each sec-
tion is reviewed annually. Each section is composed of three Presidents' and at least twelve
judges™ and has jurisdiction over some specific sectors of the public administration. Judges
in Italy face mandatory retirement at age seventy (seventy-two until 2014)."3

In this article, we focus on the Sixth Section since is the one adjudicating on major admin-
istrative litigation, thus more likely to attract business from big law firms. It is also the section
that decides the greatest volume of cases at the Council. Furthermore, the Sixth Section
deals with a multiplicity of legal issues in administrative law related to several ministries and
government authorities.™ Until 2012, judges of this court could carry out external tasks such
as arbitrating in alternative dispute resolution mechanisms (ADR).™ To participate in out-of-
court ADRs, judges had to receive a nomination and endorsement from participating parties
- in particular, the law firms representing those parties. Given the nature of the corporate
segment of the market and elite law firms, the choices inevitably reflected the interests of
the clients and the big law firms representing them (in this respect, agency costs between
corporate clients and big law firms are presumed to be minimal). More specifically, arbitra-
tion panels were composed of three members: two arbitrators (appointed by each party and

Administrative proceedings are regulated by the Code of Administrative Procedure (Codice del processo amministra-
tivo, Legislative Decree No. 104/2010).

? Specifically, the seats that become vacant are assigned as follows: half to judges from regional courts; a fourth to
lawyers with specific competences, public managers, and judges from ordinary appellate courts; a fourth to judges
from regional courts, other jurisdictions or public managers appointed after an open competition (Art. 19, Law No.
186/1982).

9 The internal organization of the Council of State is mainly regulated by Law No. 186/1982.

" After eight years of seniority (with at least two at the Council of State), Council of State judges are nominated for
the office of President of Section within the limits of available seats.

2 The Sixth Section has three Presidents as a result of Law No. 205/2000.

'3 with respect to judges, there is mandatory retirement at seventy (Article 5 of the Legislative Decree no. 511 of 31
May 1946). The law decree n. 90 of 2014 repealed Article 16 of Legislative Decree 30 December 1992, no. 503. This
1992 statute introduced the possibility that all civil servants of the state (including judges) and noneconomic public
bodies could remain in service beyond the mandatory age limit for retirement. This extension was envisaged for a
maximum of two further years.

4 The distribution of competences among the judicial sections is determined at the beginning of each year by the
President of the Council of State, after consulting the Council of the Presidency (Art. 1, Law No. 186/1982, as
amended in 2008). At the starting point of our research, the activity of the Sixth Section related to these subjects:
Ministry of Economic Development (except for telecommunications); Ministry of the Environment and Protection of
Land and Sea; Ministry of Labor and Social Policies; Ministry of Education, Universities and Research; Ministry of
Cultural Heritage and Activities; Independent Authorities; Regions; the autonomous Provinces of Trento and Bol-
zano-Bozen; local authorities; social security and welfare bodies (INPS - Istituto Nazionale della Previdenza Sociale and
INPDAP - Istituto Nazionale di Previdenza per i Dipendenti dell’Amministrazione Pubblica).

'S Previous studies on supreme administrative courts in Europe include Garoupa et al. (2012). There are also many
economic studies about the choice between alternative dispute resolution and court resolution. However, the de-
terminants of alternative dispute resolution are not the focus of our analysis.
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their legal representation) who, in turn, appointed judges of the Council of State to preside
over the panel.'

The profitability and thus enticing character of such external tasks is well-documented in
mass-media articles published before the law was passed, denouncing the improper, im-
moral, and possibly corrupt nature of these “extra jobs" taken on by administrative judges
and the resulting conflicts of interest. “Sentences are the wife, external tasks the mistress”
stated one former President of the Council of State and zealous panel arbiter, while another
judge, a later Council President, earned 3.5 times his wage as a judge from arbitrations in
1992."7 As a response to the corresponding malaise and mounting public pressure, the Italian
legislature announced a legal reform introducing anti-corruption legislation. The new Anti-
corruption Law (Legge Anticorruzione, Law No. 190/2012) prohibiting judicial participation in
arbitration was formally enacted on November 28, 2012."® The imminent introduction of the
ban, however, was clearly understood and anticipated at least since May 2010, when a bill
proposing the banning of judicial participation in arbitration was first introduced in the Ital-
ian Senate."

In conducting our empirical analysis, we therefore focus on the law's announcement in
May 2010, rather than the formal enactment in November 2012, as the treatment of interest.
Remarkably, the last authorization of a judicial request to participate in out-of-court arbitra-
tion took place in September 2010, soon after the law's announcement (May 2010) but nota-
bly before the law's formal enactment (end of November 2012). This is evidence that the
law's announcement indeed may have had an important impact on judicial cost-benefit cal-
culus concerning participation in out-of-court arbitration.

2.3 Conceptual Background

In our analysis, we examine the adjudicatory outcomes in Council of State cases before and
after the announcement of the Anticorruption Law. We consider a set of Council of State
decisions involving the biggest, and thus most influential, Italian law firms involved in deci-
sions passed by the Sixth Section of the Council. Unlike smaller law firms, big law firms (BLFs
hereafter) both bring a significant number of cases before the Council.?® At the same time,
BLFs participate in out-of-court arbitration cases that were before the legal reform regularly

'6 According to confidential information we received from a former judge at a regional administrative court, big law
firms had the “necessary contractual power” and influence to effectively choose the chairperson of arbitration pan-
els.

7L e sentenze sono la moglie, gli incarichi 'amante,” in Italian. The President of the Council of State in 1992 earned
848 million Italian liras from external tasks as an arbiter, while his annual wage as judge was equal to 245 million.
He simply commented on his parallel job as “the legitimate earning of some little money” (“il guadagno legittimo di
qualche soldo”). Source: Corriere delle Sera, 2007 and 2008 (one of the most important Italian newspapers).
https://www.corriere.it/cronache/08_agosto_07/arbitrati_giudice_800_euro_stella_3c227bb6-6440-11dd-8c8a-
00144f02aabc.shtml; https://www.corriere.it/Primo_Piano/Cronache/2007/03_Marzo/25/stella_beffa_magis-
trati.shtml.

'8 The ban on participation in arbitration was the only provision of the Legge Anticorruzione concerning Council of
State judges who were in office (art. 1, par. 18, Law No. 190/2012).

¥The Legge Anticorruzione was adopted on November 6, and came into force on November 28, 2012. It originated
from bill A.S. 2156, which was submitted to the Italian Senate by Justice Minister Angelino Alfano on May 4, 2010,
and later absorbed other bills, including A.S. 216819. Specifically, A.S. 2168 was submitted to the Senate on May 7,
2010, by Senator Gianpiero D'Alia and, in Article 27, it provided for a ban for judges from participating in arbitration
panels of “any kind and object.”

20 See the Appendix for a precise statistical and operational definition of BLFs.
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adjudicated by Council judges.? To shed light on the role of out-of-court rewards for judicial
in-court behavior, we examine whether, before the legal reform, there was a connection be-
tween judges’ prior appointments to highly rewarding ADRs and the rates of success of BLFs
when the latter brought cases before the Council of State.

One straightforward rationale for why such a connection might have existed rests on a
rewarding explanation: a higher BLF rate of success in Council cases represents compensa-
tion that judges provide to BLFs as quid pro quo for prior appointments to highly rewarding
professional activity outside the bench, such as ADR.? That is, BLFs selected judges as arbi-
trators in profitable ADRs, and when the opportunity arose, judges compensated BLFs with
a higher rate of success in cases decided before the court. Consequently, in the absence of
legislation banning judicial participation in ADR, we expect BLFs to have more success in
those Council cases that are presided over by judges with a prior record of participation in
ADR.

It is important to consider that the rewarding hypothesis reflects an implicit cost-benefit
analysis by judges. Arbitration is not a costless option for a judge, both in terms of workload
and potential losses of reputation within the judiciary: in a civil law system, the commodifi-
cation of judicial prestige for private interests is always a contentious matter. In the absence
of the legislation banning judicial participation in ADR, many judges would have conceivably
perceived a net benefit from arbitration and thus willingly engaged in such out-of-court ac-
tivity. After the announcement of legislation banning judicial participation in ADR (but before
its formal enactment), however, judicial calculus quite plausibly changed, with participation
in ADR and rewarding of BLFs becoming comparatively too costly, especially in terms of a
judge’s reputation.

The soliciting rationale is a possible alternative account. In the absence of a rule prohib-
iting judicial participation in ADR, judges accord a higher probability of success in Council
cases to BLF in order to be noticed by BLFs and increase the prospects of future appointment
to ADRs. Under the corresponding soliciting explanation, judges thus favor BLFs in Council
cases not to compensate BLFs but rather to signal their willingness to serve as ADR arbitra-
tors in the future.? It is important to notice that the legislation banning judicial participation
in ADR did not eliminate the possibility that judges could retire early (before seventy) and
recoup potential gains in due time (keeping in mind that these are senior judges).

These rewarding and soliciting explanations, however, have different behavioral implica-
tions upon the announcement of a legal reform banning judicial involvement in ADRs. Spe-
cifically, suppose that, before the legal reform, the success rate of BLFs in Council cases was
indeed higher in cases presided over by judges with past ADR experience. Then, under the
validity of the rewarding explanation, we should expect that, upon banning judicial partici-
pation in ADR, the success rate of BLFs in such cases converges to the success rate of BLFs
in analogous cases presided over by other judges. But we should not expect to observe such
convergence under the soliciting explanation, since judges can still practice ADR after they

21 Although full information on arbitrations is confidential and not available, there are press articles denouncing the
rewarding nature of such external tasks.

2 This rewarding explanation could in part also reflect socialization between the judges and the lawyers represent-
ing BLFs.

B 0f course, not all judges necessarily engage in this behavior because judicial preferences concerning participation
in ADRs vary (for example, reflecting different trade-offs between labor and leisure) or only a subset of judges pos-
sess the appropriate skills to skew decisions.
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retire from the court even in the presence of an anticorruption law.* We return to the issue
of distinguishing between the rewarding and soliciting explanations in Sections 4.1, 4.5, and
4.7.

Last but not least, we emphasize that the legal reform had no known effects on court
efficacy, the composition of cases heard by the Council, or judicial retirement strategies. In-
deed, court delays remained ubiquitous, and demand for ADR remained stable after the le-
gal reform; if anything, demand for arbitration increased after 2010. Early retirement from
the bench did not become common. Similarly, the legal reform may have altered the overall
judicial exposure to BLFs. However, there is little reason to believe that, in a civil-law system
with generalist judges who necessarily build their human capital slowly, this would have a
ready impact on in-court judicial decisions. In fact, available data suggest very little judicial
human capital specialization at the Council (also, notice that alternative dispute resolution is
mostly about private law whereas judges in the Council apply and enforce administrative
law).>® That is, the only plausible channel through which the announcement of the new Anti-
corruption Law could have affected the success rate of BLFs in Council cases is by altering
the connection between judicial opportunity for out-of-court monetary rewards and in-court
judicial behavior.

3 Data

All data concerning judgments pronounced by the Council of State were drawn and coded
using the database Leggi d'ltalia for the period between June 1, 2006, and May 31, 2014.%
The Council of State decides a vast number of cases every year. To define a tractable sample
of representative observations we thus adopt selection criteria. First, we use a legal resi-
dence criterion for identifying all the law firms entitled to practice in the Council of State.
Second, we use a stepwise procedure to select Council decisions for which either the appel-
lant or the appellee was represented by a law firm that had a reasonably high probability of
taking part in ADRs such as arbitrations. We provide details of our sample construction in
the appendix.

For each sampled Council case, the following information has been collected: the decision
date; the President of the panel deciding the case (President, hereafter); the regional court
whose judgment was challenged before the Council of State; the subject area of the judg-
ment; the characteristics of both the appellant and the appellee and their lawyers; and the
outcome of the case.

Since individual votes are not public information, our analysis will focus on the sixteen
judges who served as Presidents in the relevant period.?” These judges have higher seniority

% The national Anticorruption Authority adopted a resolution on December 10, 2015, specifying that the prohibition
does not apply to retired judges.

% See, for example, Table A.3 in Appendix.

% nhttp://online.leggiditalia.it/ (Wolters Kluver N.V.). The date March 1, 2006 was chosen as the starting point for our
research because relevant changes involving case assignment to panels occurred in 2005 and for reasons connected
to balancing the periods before and after the announcement of the Anti-corruption law of March, 2010 within the
selected database.

27 Admittedly, this approach is subject to some statistical noise (since the panel decision is not always necessarily
the President’s legal position). However, considering the full panel would be less informative and presuppose unan-
imous decisions.
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and are typically more experienced than other judges in the court.”® Presumably, they were
better able to influence the outcome of the case. They were also more likely appointed as
arbitrators.®

Before the Anticorruption Law, judges needed specific authorization to participate in ar-
bitration panels. Accordingly, data on arbitration honoraria have been collected by consult-
ing the lists of external appointments authorized from 2000 onwards. This ensures the in-
clusion of all arbitrations involving the Sixth Section’s judges in our dataset. Information pub-
licly available on the official website of the Council of State documents that Presidents
availed themselves of the opportunity for external reward represented by arbitration ap-
pointments.*°

Both the authorization date and cumulative honoraria are reported in Table 1 (the
sources are detailed in the appendix). For brevity, we include only the information pertaining
to the sixteen judges who served as Presidents in the period under analysis. As noted earlier,
the last authorization of a judicial request to participate in out-of-court arbitration took place
in September 2010, soon after the law's announcement (May 2010) but notably before the
law’s formal enactment (end of November 2012).

For the BLFs included in the dataset, information has been gathered using the registries
of the legal professional association in Rome and the National Bar Council (Consiglio Na-
Zionale Forense). This includes the year of birth of the law firm's leading lawyer and his/her
year of admittance to the bar as well as the rate of participation of each big law firm before
the Council of State (computed on sampled cases).

2 Since the Council of Presidency’s 2005 ruling, each panel is formed by five judges: a President, a Rapporteur, and
three other designated judges. The panel forms decisions based on a majority vote. Article 76 of the Code of Ad-
ministrative Procedure regulates the voting procedure of the panel and assigns to the President a key role - the
President votes last. The Rapporteur votes first, followed by the other judges in increasing order of seniority, and
only after hearing the others’ votes does the President cast his/her vote. Debates within the panel prior to the vote,
the voting procedure, and the institutional importance attributed to the prestige of seniority are all factors that
contribute to the role of panel Presidents in determining the outcome of cases.

2 Among the 59 judges in our sample, 16 (27%) acted as Presidents, and 43 (73%) acted as Rapporteurs. Presidents,
however, participated in 38% of the arbitrations in the relevant period of analysis.

30 Regarding judges of the Sixth Section of the Council of State, fifty external appointments as arbitrators were
authorized from 2000 onwards. Other external activities by administrative judges encompass appointments to spe-
cific tasks and positions within Ministries, teaching activities, and evaluation commissions in public examinations.
Compared to these other external activities, participation in arbitrations by administrative judges was the most
controversial, inasmuch as they could provide judges with sizeable monetary benefits; see Furlan (2012).
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Table 1. Information on Council of State judges.

Judge (panel Authorization Authorization Authorization Authorization Total arbitration
President)’ date 12 date 22 date 32 date 42 honoraria (£€) 3
1 Dec-09 45,191

2

3

4 Jun-07 20,000

5 Feb-04 May-05 Feb-06 May-07 253,877

6

7

8 Jun-06 Feb-10 271,146

9

10

11 Apr-02 Nov-04 940,000

12

13 Sep-10 70,541

14 Sep-05 Apr-07 Dec-08 May-10 2,711,463

15 Apr-01 Jul-03 Jun-05 Oct-09 1,029,785

16 Mar-03 Mar-04 Jun-06 Dec-07 56,229

" Total number of judges in the sample: 59; 16 of them acted as panel Presidents (information reported in the
table) and 43 of them as Rapporteurs (information not reported in the table, available upon request).

2 Date (mm-yy) of the session of the Council of Presidency which authorized participation in the arbitration pro-
ceeding.

3 Cumulative honoraria received from January 1, 2000, to November 28, 2012. Where missing, honoraria have
been reconstructed from the value of the claim, using the average share of honorarium/value of the claim com-
puted on available observations.

4 Methods and Baseline Results

4.1 Empirical Strategy

To analyze the impact of the Anticorruption Law on the outcome of cases decided before the
Council of State (the Council, in short), we explore the theory/possibility that the change in
the law determining the possibility of appointment of judges to arbitration was plausibly ex-
ogenous to the outcome of Council decisions. We are interested in investigating whether,
and if so to what extent, the announcement of the Anticorruption Law (the treatment of our
interest) altered the success rate of BLFs in cases heard in front of the Council and presided
by judges with prior arbitration appointments.

Compared to all law firms, BLFs naturally tend to participate in arbitration most often. At
the same time, for the Council judges, serving as arbitrators offers an opportunity for
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profitable compensation. In the absence of an Anticorruption Law that would limit judges in
serving as arbitrators, these two facts open the possibility for a mutually beneficial quid pro
quo arrangement. Specifically, under the rewarding hypothesis discussed in the previous
section, by including judges who regularly preside on panels of cases brought in front of the
Council as arbitrators, BLFs can influence the outcomes of the Council's cases. For judges,
increasing the prospects of BLF success in cases heard by the Council constitutes a quid-pro-
quo for prior arbitration appointments. Thus, all else equal, we would expect the success
rate of BLFs in the cases brought in front of the Council to be higher when cases are presided
over by judges with a history of participation in arbitration cases.

We use a difference-in-differences (DID) approach to estimate the effect of the change in
the law regulating judicial arbitration appointments on the rate of success of BLFs in the
(non-arbitration) cases heard by the Council. To define the treatment, we use the announce-
ment date of the Anticorruption Law rather than the date of the law's actual enactment. Our
decision is motivated by the fact that the law's announcement provided a credible signal of
the law's imminent implementation. As such, the announcement fundamentally shaped the
expectations of both the judges and the public.

Our treated group consists of a sample of BLF Council cases decided by panels of judges
such that the panel president has previously been appointed for arbitration, according to
the selection criterion described in the previous section. However, we do not observe the
counterfactual of how BLFs would have fared in cases adjudicated by panel presidents with
prior arbitration experience had the ban not been announced in May 2010. Thus, as our
control (non-treated) group we use the BLF Council cases decided by panel presidents with-
out prior arbitration experience, again according to the previously illustrated selection pro-
cedure. The behavior of those presidents would have been least likely affected by the in-
tended Anticorruption Law. Importantly, for the corresponding set of cases to serve as a
good control group, the pattern of the rate of success of BLFs in Council decisions would
have to be the same for the treated and the control group of cases in the absence of the
announced legal reform.

Figure 1 suggests that the key identifying assumption underpinning the DID approach
indeed plausibly applies in our context. Before the 2010 announcement of the pertinent law,
BLFs' rates of success in treated and control cases move in a largely parallel fashion.?' Nota-
bly, the average success rate of BLFs in treated cases is substantially higher than the success
rate of BLFs in control cases.

31 The average success rate of BLFs was gradually increasing before 2010 for both treated and control group of
cases, with this trend persisting for the control group of cases even after 2010. This may be evidence of a progressive
increase in the clout and dominance of BLFs in Italian administrative litigation.
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Figure 1: Rate of success of Big Law Firms: treated and non-treated set of cases. Data on judicial appointments for
arbitration have been collected by consulting the lists of external appointments authorized from January 1, 2000.

Figure 1 also shows that the 2010 announcement of the Anticorruption Law induced a sharp
decline in the BLFs' success rate in treated cases relative to the control group of cases. The
success rate of BLFs in treated and control cases then converges after 2014, by the end of
our observation period. The sharp decline after the law's announcement is more consistent
with the rewarding explanation than with the soliciting explanation. Under the former, the
statutory announcement would have elicited a change in judges’ cost-benefit calculus con-
cerning out-of-court behavior, inducing judges to reward BLFs less even before the law was
actually enacted. Under the latter, we would not have expected to see a drop in the success
rate of BLFs soon after the announcement of the new law, especially given that early retire-
ment and post-retirement opportunities for arbitration were still viable options. At the same
time, the decline after the law's announcement also seems to indicate that the implied judi-
cial rewarding of BLFs is more based on quid-pro-quo interaction between judges and BLFs
rather than reflecting personal trust considerations. The latter could not have been impacted
so soon upon the announcement of a law banning judicial partaking in arbitration.

4.2 Random Assignment of Judges and Cases

We explore the policy change at the moment of announcement, in 2010, to identify the effect
of the law prohibiting judicial participation in arbitration. For proper identification, we rely
on a bundle of institutional rules that ensure de facto random assignment of cases to panels
within the Sixth Section of the Council. In what follows, we detail the time sequence and
substantive implications of these rules.

Between 2004 and 2005, the Council of the Presidency (the governing body of the whole
administrative judicial system) approved a set of provisions governing the allocation criteria
of judges and cases to Administrative Justice panels, stressing the importance of random
assignment. These interventions were expressly intended to preclude any possibility for the
disputing parties to influence the outcome of the proceedings by interfering in the allocation
of the cases.

After a long debate, on February 25, 2005, the Council of the Presidency ruled that judicial
panels must be composed based on the principles of equal workload and acquisition of
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experience.*? In general, cases must be assigned to panels in such a way as to ensure that
each judge, including the President and the Rapporteur, intervenes in a fair number of hear-
ings. In addition, judges are required to acquire expertise in all areas of the law in order to
avoid exclusive assignment of certain subjects to only a subset of judges.*

In particular, the Council of the Presidency ruled that the titular President of each section
is expected to identify homogeneous collections of appeals. Cases are then assigned to pan-
els according to a random alphabet-based (rather than number-based) mechanism.3*

Hence, the competence of the judicial sections as related to topics is pre-determined in
as much as cases are distributed according to the competence of each section. Judges, in-
cluding Presidents and Rapporteurs, are assigned to panels according to principles of turn-
over and equal workload, and a random distribution of cases applies within each section at
the panel level.

For our purposes, the random assignment of cases to judges helps limit the possibility
that the outcome of cases is influenced by factors such as the judges’ expertise as well any
proximate connection between judges and BLFs that might arise if judges who previously
participated in arbitration develop a better understanding of the BLF litigation techniques
and perspectives on specific types of cases brought before the Council.

4.3 Baseline Specification

In our primary approach, we focus on all Council cases that were heard within four years
before or after the May 2010 announcement of the Anticorruption Law (June 1, 2006-May
31, 2014), and that involve a BLF on one side and either the government (central or local) or
a private citizen assisted by another law firm on the other side. We estimate a linear proba-
bility model as the only framework directly compatible with a regression-based difference-
in-differences (DID hereafter) approach. We posit the following baseline specification:

Pr(BLFwinl-]-t =1| ) = a + fPost, X PresArb; + yPost, + §PresArb; + 0X;, (1)

32 At the beginning of each year, the President of the Council establishes the composition of both the advising and
judicial sections, according to the criteria determined by the Council of Presidency (Art. 2, Law No. 186/1982 and
the decision defining these criteria on February 25, 2005, which specifically aims at ensuring the high mobility of
judges both among and within the advising and judicial sections). The following principles apply: i) at the beginning
of each year, for every section at least two and no more than four judges are transferred to other sections. In
implementing this rule, it is necessary to avoid a too long or too short a stay of judges both in a single section and
within either the advising or the judicial sections; ii) in any case, the maximum term of a judge within a single section
must not exceed ten years.

3 These provisions should be read in conjunction with the high rate of mobility of judges both within the different
sections of the Council and to other courts (especially the regional courts), which is also the result of specific regu-
latory provisions aimed at avoiding too long a stay of judges in a single section. In the period of our observations,
six judges moved from other sections of the Council to the Sixth Section, nine made the opposite movement, twelve
newly appointed judges entered the Sixth Section, and ten judges left this section and the Council at the same time
(Table A.2 in Appendix).

34To further assess the random assignment of cases to panels we set up an F-test to check whether there are aspects
that significantly contribute to the assignment of cases to either the treatment or the control group. To this purpose,
we ran a regression using the dummy treated as a dependent variable, and a broad set of covariates as explanatory
factors, excluding judges’ appointment in arbitration and success rates accorded to the BLFs. The F-statistic ob-
tained (F(46, 688) = 1.05) indicates that the covariates are jointly non-significant in explaining the assignment of
cases to the treatment.
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where our unit of observation is a Council case i adjudicated by a panel presided by judge j
in year t. BLFwin;: is a binary indicator equal to one if in the applicable case the BLF succeeds
against its opposing party and zero otherwise. The symbol "' denotes the set of conditioning
covariates appearing on the right-hand side of (1). Thus, Post; is a binary indicator equal to
one if the case was decided after the announcement of the Anticorruption Law (end of May
2010) and zero if the case was adjudicated before the announcement. PresArb; is a binary
indicator equal to one if the judge-president of the panel was ever appointed for arbitration
and zero otherwise. X;, is the vector of case characteristics that include fixed effects for the
first instance court, area of law, Rapporteur, and the identity of the opposing party's lawyer
(BLF vs other).

The focal coefficient of interest in equation (1) is g, the difference-in-differences (DID) es-
timate of the impact of the Anticorruption Law on the likelihood of success of BLFs in Council
involving a president who had previously been appointed for arbitration judgments. More
precisely, B captures the difference between (i) the pre- versus the post-law rate of success
of BLFs in Council cases presided by judges with previous arbitration experience (treated
cases) and (ii) the analogous change in the success rate of BLFs in Council cases presided by
judges who have never previously been appointed for arbitration (control cases).

Our use of a linear probability model by default gives rise to heteroscedastic errors. In
addition, in our context, treatment assignment occurs at the level of a presiding judge, giving
rise to correlation of unobservables across the decisions of panels presided by a given pres-
ident. We, therefore, base inference on heteroscedasticity-robust standard errors clustered
at the president level. This approach results in 16 clusters. We have investigated the sensi-
tivity of our findings to alternative clustering approaches; the results based on clustering at
the president level turned out to be the most conservative and are therefore the only ones
we report.®

4.4 Baseline Results

The results for our baseline specification are reported in Table 2. Column (1) shows the re-
sults for the basic DID specification without any additional controls. Based on the corre-
sponding estimates, the announcement of the Anticorruption Law lowered the success rate
of BLFs in Council cases involving a president judge with a prior history of arbitration ap-
pointments by 33.4 percentage points. The effect is statistically significant at the five-percent
level. The estimates further reveal that, before the announcement of the Anticorruption Law,
the success rate of BLFs in Council cases was 29.9 percentage points higher in the cases
presided by a judge with previous arbitration experience relative to the cases where the pre-
siding judge had not participated in arbitration. Thus, after the May 2010 announcement,
there is a convergence in the probability of success of BLFs in cases presided by judges with
prior arbitration experience and the probability of success of BLFs in analogous cases pre-
sided by judges without prior arbitration experience. This is in line with the evidence visually
discernible from Figure 1.

Columns (2)—(7) present the results based on expanded specifications. In column (2) of
Table 2, we replace the non-interacted PresArb; dummy with a full set of panel president fixed
effects. The inclusion of judge fixed effects fully absorbs the identity of the presiding judge.
In columns (3)-(6) we progressively include case-level covariates. Specifically, in column (3),
we augment the specification from column (1) by adding Rapporteur fixed effects. In columns

35 Full set of results using alternative clustering approaches is available upon request.
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(4) and (5) we include dummies for the area of law and identity of the first-instance court,
respectively. In column (6) we control for whether the opposing party is also represented by
a BLF.

Finally, in column (7) we redefine our treated group as the set of BLF Council cases pre-
sided over by judges who previously participated in arbitration more than three times (as
opposed to at least once, as in columns (1)-(6) of Table 2). The effect of the announcement
of the Anticorruption Law remains statistically significant across all specifications, irrespec-
tive of the specific covariates included and the definition of the treated group.

Table 2. Estimation of the rate of success of big law firms - DID Baseline model and model with case covariates
Treated set: decisions with Panel presidents who participated in arbitration - Initial date of treatment: May 31,
2010. Dependent variable: BLF success

Q)] (2) 3) (4) (5) (6) 7 8)

PostxPres_Arb ~ -0.334**  -0.608* -0.597* -0.165**  -0.172*** -0.178* -0.291**  -0.607*
(0.129) (0.316) (0.293) (0.0689) (0.0484) (0.0935) (0.126) (0.274)

Post 0.162 0.196 0.0824 0.0814 0.0356 0.00836 0.162 0.283
(0.121) (0.278) (0.137)  (0.0856) (0.0393) (0.0943) (0.121) (0.213)

Pres_Arb 0.299** 0.292*  0.103* 0.128***  0.164** 0.255** 0.369***
(0.0998) (0.160)  (0.0525) (0.0377) (0.0567) (0.0939) (0.0790)

President FE yes

Rapporteur FE yes

Area of Law yes

dummies

First-Instance yes

Court dummies

Other party rep- yes

resented by BLF

dummy

Constant 0.351%**  0.484***  (.372 0.485***  0.501***  (0.594***  (.351***  (.289**
(0.0925) (0) (0.267) (0.0905)  (0.0342) (0.0895)  (0.0929) (0.0790)

Observations 710 710 710 710 710 710 627 429

R-squared 0.066 0.125 0.271 0.191 0.182 0.171 0.038 0.054

Notes: Linear probability model: baseline and with case covariates. Standard errors clustered at the President
level in parentheses. *** p<0.01, ** p<0.05, * p<0.1

Decisions/observations refer to the period June 1, 2006 - May 31, 2014. Post = 1 from May 31, 2010, to May 31,
2014; except column (8) which refer to the period June 1, 2008 - May 31, 2012 (Post = 1 from May 31, 2010, to May
31,2012).

Dependent variable (BLFwinijt) = 1 if in the applicable case the BLF succeeds against its opposing party and zero
otherwise.

Column (1)-(6): Treated set of decisions (Pres_Arb =1) includes those where Presidents had at least 1 arbitration
appointment. Column (7): Treated set of decisions (Pres_Arb =1) includes those where Presidents had at least 3
arbitration appointments. Column (8): Treated set of decisions (Pres_Arb =1) includes those where Presidents had
at least 1 arbitration appointment (smaller bandwidth).

Data on judicial appointments for arbitration have been collected by consulting the lists of external appointments
authorized from January 1, 2000.
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4.5 Controlling for Presiding-Judge Characteristics

One concern about our baseline estimates might be that they perhaps reflect the effect of
some presiding judge characteristics other than whether the presiding judge has partici-
pated in arbitration. To address this concern, we estimate a series of specifications where
we include a vector of presiding judge-level covariates, W;,, and their interactions with the
Post; dummy:

Pr(BLFwinl-jt =1| ) = a + BPost; X PresArb; + yPost, + §PresArb; +
0X;e + xWj, + k'Post, X Wj, (2)

The inclusion of these additional judge-level controls and their interactions with the Post;
dummy is intended to mitigate the concern that the identity of a judge as a panel president
may be correlated with other judge characteristics not accounted for in our baseline specifi-
cation. As components of W, we include the age of the president and the year when he or
she was admitted to either administrative justice or joined the Council. The interactions be-
tween the Post; and W, then ensure that any estimate of the coefficient on the interaction
term between Post: and PresArb; is not spuriously reflecting the impact of some judge-case
level factor other than the judge's identity as a president of a panel that is most relevant to
the treatment.*

The results based on the estimation of the corresponding specifications are reported in
Table 3 that features an otherwise-analogous set of specifications as Table 2. The central
finding is that upon controlling for presiding judge-level, covariates, and their interactions
with the Post; dummy, we continue to see robust evidence of a negative effect of the Anticor-
ruption Law on the prospects of BLF success in cases presided by judges with prior arbitra-
tion experience.

In addition, the estimates in Table 3 reveal no clear relationship between judicial age and
BLF success rate. In particular, neither the coefficient on the variable Pres_birth before the
law's announcement (when Post equals zero) nor the implied effect of Pres_birth after the
law’'s announcement (sum of estimated coefficients on Pres_birth and PostxPres_birth) is ever
negative and statistically significant. This finding does not lend support to the soliciting ex-
planation under which judges born earlier, and thus nearing retirement, should be more
eager to ensure BLF success both before and after the statutory announcement.

36 See, for example, Jia and Nie (2017) for an analogous empirical strategy in the implementation of the difference-
in-differences approach in a non-legal context.



120

Dalla Pellegrina, Garoupa and Grajzl

Table 3. Estimation of the rate of success of big law firms - DID including President characteristics. Treated set:
decisions with Panel presidents who participated in arbitration - Initial date of treatment: May 31, 2010

Q)] (2) 3) (4) (5) (6) 7

PostxPres_Arb -0.303** -2.562*%**  -0.142%* -0.192** -0.242%**  0.211%* -2.837*
(0.122) (0.692) (0.0545) (0.0823) (0.0742) (0.0705) (1.599)

Post 64.75 -264.8* -9.669 -6.422 -22.77 -23.04 -256.7
(53.09) (141.4) (23.99) (12.12) (27.33) (21.79) (343.4)

Pres_Arb 0.283** -0.308* 0.106* 0.103*** 0.159** 0.0703* 0.242%%*
(0.122) (0.143) (0.0509) (0.0294) (0.0632) (0.0318) (0.0890)

Pres_birth -0.0106 0.0501** -0.00796 0.00155 -0.00553 -0.00505 0.00798
(0.0116) (0.0204) (0.00638)  (0.00684) (0.00633) (0.00336) (0.00682)

PostxPres_birth 0.0113 0.103*** 0.00674 0.00331 0.0117 0.0119 0.0981
(0.0151) (0.0319) (0.0113) (0.00624) (0.0140) (0.0112) (0.0810)

Pres_adm_justice -0.0429*** 0.00241 -0.0253***  0.0162***  -0.0169 -0.0453***  -0.0383***
(0.00482) (0.0376) (0.00763)  (0.00520) (0.0116) (0.00498) (0.00776)

Postx 0.0504** 0.125 0.0232 -0.0166 0.0288 0.0528** 0.182

Pres_adm_justice (0.0178) (0.168) (0.0169) (0.0207) (0.0240) (0.0173) (0.201)

Pres_council 0.0112 -0.0310 0.00826**  -0.00634*  0.00552 0.0481***  (0.0383***
(0.0119) (0.0313) (0.00331)  (0.00305) (0.00344) (0.00282) (0.00805)

PostxPres_council -0.0436* 0.0326 -0.0372*** -0.0162 -0.0484* -0.0804***  0.0336
(0.0227) (0.0436) (0.0119) (0.0165) (0.0258) (0.0163) (0.101)

Rapporteur FE yes

Area of Law yes

dummies

First-Instance yes

Court dummies

Other party rep- yes

resented by BLF

dummy

Constant -1.385 -35.36 1.249 10.60 1.593 -79.14*** .91 25%**
(34.22) (31.32) (14.09) (10.15) (14.39) (7.590) (19.99)

Observations 710 710 710 710 710 627 429

R-squared 0.082 0.275 0.196 0.184 0.174 0.098 0.112

Notes: Linear probability model: baseline and with case and President covariates. Standard errors clustered at
the President level in parentheses. *** p<0.01, ** p<0.05, * p<0.1

Decisions/observations refer to the period June 1, 2006 - May 31, 2014. Post = 1 from May 31, 2010, to May 31,
2014; except column (8) which refer to the period June 1, 2008 - May 31, 2012 (Post = 1 from May 31, 2010 to May
31, 2012). Column (2) was not replicated from Table 2 due to collinearity between President Fixed-Effects and
personal characteristics of the judges (covariates).

Column (1)-(5): Treated set of decisions (Pres_Arb =1) includes those where Presidents had at least 1 arbitration
appointment. Column (6): Treated set of decisions (Pres_Arb =1) includes those where Presidents had at least 3
arbitration appointments. Column (7): Treated set of decisions (Pres_Arb =1) includes those where Presidents had
at least 1 arbitration appointment (smaller bandwidth).

Data on judicial appointments for arbitration have been collected by consulting the lists of external appointments
authorized from January 1, 2000.
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4.6 A Dynamic Specification

Our baseline estimates evaluate the average effect of the law's announcement. We next al-
low for a more flexible specification and evaluate the dynamic effects. The resulting ap-
proach also allows us to investigate any unwanted pre-trends in the data using a statistical
test, beyond the visual inspection of Figure 1. To this end, we specify the following equation:

Pr(BLFwin;;, = 1|) = a + ¥, B, BIYR, X PresArb; + yPresArb; + A, + 6X;,  (3)

where BIYR, X PresArb; are the interactions between the indicator for a President’s appoint-
ment in arbitration and dummies for the following two-year periods (BIYR): June 1, 2006-May
31,2008 (BIYR_7_8); June 1, 2010-May 31, 2012 (BIYR_11_12); and June 1, 2012-May 31, 2014
(BIYR_13_14). The correspondingly defined two-year periods are defined relative to the
month-year of the law's announcement. For identification, we omit the dummy for the two-
year period immediately preceding the treatment, that is, June 1, 2008-May 31, 2010
(BIYR_9_10). The remaining elements of expression (3) are as defined under expression (1).
According to equation (3), the biyear fixed effects A fully absorb the timing of the decision
date relative to the timing of the announcement of the imminent introduction of the law,
rendering a separate inclusion of Post: on the right-hand side of (3) redundant.

The results based on the estimates from the dynamic specification are reported In Table
4. Each column shows the results for a different bandwidth. In Table 4, we report the baseline
outcome, progressively varying the time bandwidth defining our sample. Column (1) shows
the results for the largest bandwidth (June 1, 2006 - May 31, 2014). Columns (2)—~(4) show the
results when we restrict the bandwidth to August 1, 2006 - March 31, 2014; October 1, 2006
- January 31, 2014; and December 1, 2006 - November 31, 2013, respectively.

The estimates show a persistent negative effect of the announcement of the Anticorrup-
tion Law on the prospects of success of BLFs in cases presided over by judges with prior
arbitration experience. Based on the estimates in column (1), the law's negative effect on the
likelihood of success of BLF is especially pronounced in the first two years after the law's
announcement (51.5 percentage points) and subsequently decreases in magnitude (15.2
percentage points) but does not altogether dissipate. The difference between the effects at
the two time horizons is statistically significant (p-value for the test of equality of pertinent
coefficients equals is smaller than 0.001). An exactly analogous pattern of findings emerges
based on the estimation of specifications with a narrower bandwidth (see columns (2)-(4) of
Table 4)¥.

Importantly, the estimates in Table 4 also show that our data exhibit no pre-trends. The
coefficient on the interaction term between the dummy for the earliest biyear period
(BIYR_7_8) and the dummy for the presiding judge with a prior arbitration experience
(PresArb) is not statistically significantly different from zero in any of the featured specifica-
tions. This is further evidence in favor of the applicability of the DID design in our context.

37 All p-values are smaller than 0.001.



122 Dalla Pellegrina, Garoupa and Grajzl

Table 4 Estimation of the rate of success of big law firms - DID Dynamic model. Treated set: decisions with
Panel presidents who participated in arbitration - Initial date of treatment: May 31, 2010. Dependent variable:
BLF success

Q)] (2) 3) (4)

Explanatory vars \ Time- June 1, 2006 - Aug 1, 2006 - Oct 1, 2006 - Dec 1, 2006 -
span May 31, 2014 March 31, 2014 Jan 31, 2014 Nov 31, 2013
widest time-span  intermediate-wide intermediate-nar-  narrow time-span
time-span row time-span
BIYR_7_8x Pres_Arb -0.138 -0.00134 -0.0825 -0.0482
June 1, 2006-May 31, 2008 (0.163) (0.232) (0.236) (0.268)
BIYR_11_12x Pres_Arb -0.515%* -0.523** -0.525** -0.573**
June 1, 2010-May 31, 2012 (0.178) (0.183) (0.192) (0.213)
BIYR_13_14x Pres_Arb -0.152* -0.180* -0.200* -0.295**
June 1, 2012-May 31, 2014 (0.0708) (0.095) (0.101) (0.115)
Pres_Arb 0.153** 0.149** 0.157** 0.162**
(0.0553) (0.0621) (0.0602) (0.0602)
Biyear FE yes yes yes yes
Constant 0.651*** 0.623*** 0.612%** 0.606***
(0.0995) (0.100) (0.104) (0.103)
Observations 710 649 633 603
R-squared 0.254 0.018 0.021 0.014

Notes: Linear probability model. Standard errors clustered at the President level in parentheses. *** p<0.01, **
p<0.05, * p<0.1
Treated set of decisions (Pres_Arb =1) are those whose Presidents had at least 1 arbitration appointment.

Column (1): BIYR_7_8 to BIYR_13_14 (BIYR FE) refer to 2-year periods, respectively: June 1, 2006-May 31, 2008
(BIYR_7_8); June 1, 2008-May 31, 2010 (BIYR_9_10, omitted category); June 1, 2010-May 31, 2012 (BIYR_11_12);
June 1, 2012-May 31, 2014 (BIYR_13_14).

Column (2): BIYR_7_8 starts on Aug 1, 2007, and BIYR_13_14 ends on March 31, 2013.

Column (3): BIYR_7_8 starts on Oct 1, 2007, and BIYR_13_14 ends on Jan 31, 2013.

Data on judicial appointments for arbitration have been collected by consulting the lists of external appoint-
ments authorized from January 1, 2000.

4.7 Further Probing of the Relevance of the Soliciting Hypothesis

Which of the two competing hypotheses, rewarding versus soliciting, is a comparatively bet-
ter explanation for our empirical results? Figure 1 and the estimates based on the dynamic
specification suggest that the prospects of success of BLFs in treated and control cases con-
verge over time. Because retired judges can continue to participate in arbitration even after
the enactment of the Anticorruption Law, this evidence does not support the soliciting hy-
pothesis. Under the soliciting hypothesis, the judges should continue favoring BLFs even af-
ter 2010 to improve their prospects of future, post-retirement appointments to arbitration.
But this is not what we see in the data. In addition, as argued in Section 4.5, we do find
evidence of a relationship between the panel president’s age and BLF success that we have
expected to observe under the validity of the soliciting explanation.



European Journal of Empirical Legal Studies 123

We also provide an additional empirical test of the validity of the soliciting hypothesis.
Under the latter, a judge’s past record of relatively high success rates of BLFs should increase
the likelihood of subsequent arbitration appointments. To evaluate this hypothesis, we
would ideally possess data on the arbitration appointments of retired judges after the pas-
sage of the Anticorruption Law. Unfortunately, such data are not available to us. As a second
best, we use the data utilized in the analysis in the previous sections and posit the following
linear probability model:

Pr(AppointArbijt =1]| ) = Bo + B1BLFwn;,_; + B,AppointArb;;._, + 0X;; 4)

The outcome variable, AppointArb;;, is a dummy equal to one if judge j presiding over a
current Council case i is appointed to arbitration within a year from the resolution of the
applicable case. The key explanatory variable, BLFwin;,_,, is the average success rate of BLFs
in Council cases presided by judge j in the year before the decision on current case i.*® If the
soliciting hypothesis is a salient explanation for our results, then we would expect the esti-
mate of B,to be positive: a higher success rate of BLFs in Council cases should improve the
presiding judge’s future prospects of appointment to arbitration.

The expression (4) also features controls. To account for possible over-time dependence
in judicial appointments to arbitration, we include the variable AppointArb;;,_,, an indicator
equal to one if judge j presiding over the current case i was appointed for arbitration in the
year before the decision on the current case i. A positive 8, may indicate that a judge’s past
performance in arbitration has been rewarded with a subsequent appointment. A negative
B, would indicate that a past arbitration appointment lowers the prospects of a future arbi-
tration appointment. Finally, X;, is the vector of case characteristics as introduced in Section
4.3.

The estimates of the key parameters corresponding to equation (4) are reported in Table
5. Each column shows a different specification based on the included elements of the vector
of controls X;;. The central finding that emerges is that, irrespective of the specification, the
estimate of B, is never statistically significantly different from zero. We thus do not find evi-
dence that the likelihood of future arbitration appointment is statistically significantly related
to the presiding judge’s prior record of BLF success in Council cases. Our data therefore do
not lend support to the soliciting hypothesis as an explanation for our key empirical result.

In addition, the estimates show that the prospects of future arbitration appointments are
positively related to the incidence of a past arbitration appointment. Thus, before the an-
nouncement of the Anticorruption Law, a judge’s past participation in arbitration appears to
generally have promoted further arbitration appointments in the future.

38 The soliciting variable BLFwin;,_, is computed as a running mean of the variable BLFwin;, in the 12 months pre-
vious to the observation date.
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Table 5. Estimation of the likelihood that Panel presidents were appointed in arbitration before Anti-corruption
Law: Soliciting hypothesis. Dependent variable: Judge president appointed to arbitration at t (AppointArbijt)

Explanatory (1 () (3) (4) (5) (6)

vars

BLF _win;,_, 0.320 0.350 0.280 0.303 0.366 0.337
(0.205) (0.313) (0.228) (0.217) (0.291) (0.209)

AppointArbijt-1  0.525%* 0.895%** 0.472%* 0.503** 0.497**
(0.206) (0.106) (0.180) (0.165) (0.202)

President FE yes

Rapporteur FE yes

Area of Law yes

dummies

First-Instance yes

Court dummies

Other party’s yes

Lawyer is BLF

dummy

Constant -0.111 -0.00729 0.0216 -0.0714 -0.0333 -0.0664
(0.0781) (0.00651) (0.0784) (0.0783) (0.0635) (0.0675)

Observations

R-squared 710 710 710 710 710 710

Notes: Linear probability model: baseline and with case covariates. Standard errors clustered at the President
level in parentheses. *** p<0.01, ** p<0.05, * p<0.1

Dependent variable (PAPpoinArb;;) equals 1 if the President of the panel deciding over a given dispute is ap-
pointed in arbitration.

BLFwin;,_, corresponds to the average success rate accorded to big law firms by the President in the 12 months
prior to the decision.

Data on judicial appointments for arbitration have been collected by consulting the lists of external appointments
authorized from January 1, 2000.

4.8 Further Robustness

We conducted a robustness check to rule out the possibility that our findings are driven by
the behavior of a particular judge. Indeed, the data in Table 1 seem to indicate a considerable
heterogeneity in the Presidents’ honoraria from arbitrations. In addition, some judges pre-
sided over more panels than others. We, therefore, re-estimated our baseline DID specifica-
tion from Table 2, column (1), upon dropping, one set at a time, the cases adjudicated by
each individual presiding judge. The results are reported in Table A.1 in the Appendix. The
DID estimate of the coefficient of interest remains negative and statistically significant irre-
spective of which presiding judge and their Council cases are dropped from the sample.
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5 Conclusions

We have empirically investigated whether, and if so to what extent, monetary out-of-court
rewards influence related judicial in-court behavior. To this end, we focused on the activity
of the Italian Council of State, a major Italian administrative tribunal. We considered the
cases brought before the Council by big law firms (BLFs), that is, law firms that often appear
before the Council and are also frequently involved in external arbitrations. We then per-
formed difference-in-differences analysis where the treatment of our interest was the 2010
announcement of an imminent anticorruption legal reform prohibiting judicial involvement
in private out-of-court arbitration.

Our findings show that, prior to the announcement of the Anticorruption Law, BLFs were
more likely to win when their cases were adjudicated by judges who had previously been
appointed for lucrative out-of-court arbitrations. The law's announcement, however, sub-
stantially reduced the prospects of BLF success in those cases. Our analysis therefore sug-
gests that, in the pre-reform era, judges who had been given the opportunity to participate
in out-of-court arbitrations tended to reward BLFs by increasing BLF winning prospects when
the BLFs found themselves representing parties before the court. Our findings are not con-
sistent with the alternative hypothesis, that judges favored BLFs in order to increase their
chances of future appointment to arbitrations.

Our goal has been to investigate the empirical salience of monetary incentives as a factor
shaping judicial behavior, as opposed to assessing the effectiveness of judicial anticorruption
measures. But our analysis also provides strong empirical support in favor of legal provisions
that limit the involvement of public officials in external activities and tasks. Our evidence
reveals that, after the enactment of the Anticorruption Law, the success rate of BLFs in court
cases presided by judges who had previously been appointed to arbitrations converged with
the success rate of BLFs in analogous court cases presided by judges without prior arbitra-
tion appointments. That is, the ban on participation in arbitration appears to have been quite
successful at alleviating judicial biases in administrative litigation.

While our inquiry has focused on the behavior of judges of the Italian Council of State
court, the implications of our analysis extend far beyond the Italian borders. First, judicial
biases and corruption are a concern worldwide, and Italian institutions are broadly repre-
sentative of the institutions in many civil law jurisdictions. Second, our analysis speaks to the
under-investigated relationship between judicial behavior and monetary incentives, as op-
posed to the functioning of arbitrations or the particularities of a specific court. Finally, our
results show that extrinsic motives matter not only outside the legal system, but, im-
portantly, also for judicial behavior.
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