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1 Introduction

Legal reasoning is fundamental to the function and legitimacy of any court. In the broadest
sense, legal reasoning refers to the process of providing justifications for judgments (and
other legal acts) (MacCormick 1998). Legal reasoning is studied from a variety of angles: legal
theorists examine the methods and the purposes of legal reasoning (Dworkin 1986; Raz
1999, 326-340; Alexander and Sherwin 2008), political scientists and sociologists study how
legal reasoning reflects socio-political factors and attitudes (Braman 2009), and linguists ex-
amine how language and rhetoric are used in legal reasoning (Tiersma 1999).

The quality and depth of legal reasoning are central elements of the legitimacy of a court's
judgment: comprehensive legal reasoning serves to justify a court’s decisions, providing clar-
ity and predictability for stakeholders. When the reasoning behind a decision is transparent,
it establishes trust between the court and the parties to a case, but also with the general
public. The presence, quality, and persuasiveness of the reasoning is important for the par-
ties’ willingness to comply with a judgment, and therefore for its legitimacy (Tyler 2006, 149,
161-165). Conversely, judgments with weak or opaque reasoning are likely to be met with
skepticism, undermining the court’s authority and the perceived obligation to comply (Mad-
sen et al. 2018, 212).

Methods, elements, and length of legal reasoning reflect cultural specificities. Thus, there
exist different ‘styles’ of legal reasoning. Some courts have adopted a brief, formalistic’ ap-
proach that centers on listing the sources for the judgment (this has been called the ‘French
style’ of legal reasoning); other courts (e.g. German and U.S. courts) provide more extensive
reasoning for judgments and follow a more ‘substantive’ approach that is more policy-ori-
ented and discusses the various argumentative positions (sometimes at length) (Von Bog-
dandy and Venzke 2014, 186-187). In spite of these differences, the interpretation of the rel-
evant legal texts is a common starting point. This holds for both common law and civil law
systems (Greenawalt 2018, 96). In both types of systems, the quality of legal reasoning de-
pends heavily on sound legal interpretation.

Legal interpretation refers to the procedure of assigning meaning to legal texts and other
statements with the intent to establish rights, obligations, and other legal consequences.’
Any textual statement requires interpretation: how a reader understands a text is shaped by
their preconception of the text (Gadamer 1993, 57). This is particularly true for legal language
with its ‘open texture’ (Hart 1997, 128 et seq.), which requires the reader to assigh meaning
to the words. By resorting to legal interpretation, the court turns arguments or reasons into
legal reasons, i.e. arguments that can claim validity in the legal discourse or within the inter-
pretive community (Stappert 2020, 34 et seq.). Legal interpretation serves as a fundamental
component of legal reasoning, embodying the necessity to provide justifying reasons for a
court’s ruling in any given case (MacCormick 1978, 196 et seq.). Furthermore, it is fundamen-
tally argumentative and thus inherently inter-subjective (Feteris and Kloosterhuis 2009, 314-
315; Herdegen 2020, para 1). It builds on and integrates additional information about the
text (Cremer 2022, para 2), which is gained through different interpretive techniques (teleo-
logical interpretation, originalism etc.) that are used for normative texts.

In the case of the European Convention on Human Rights (ECHR), it is the European Court
of Human Rights (ECtHR) that holds the ultimate (though not the only) power to interpret the

" On the concept of ‘legal interpretation’ see Herdegen (2020, para 1).
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Convention rights.? Art. 32 of the ECHR extends the jurisdiction of the Court ‘to all matters
concerning the interpretation and application of the Convention on the Protocols thereto.’
By virtue of Art. 45 ECHR, ‘[r]easons shall be given for judgments as well as for decisions
declaring applications admissible or inadmissible’. The ECtHR has discretion as to how ex-
tensive the reasoning in each case should be (Brunozzi 2023). The literature has noted some
variation in the legal reasoning by the ECtHR over time: whereas formerly the Court’s legal
reasoning was narrowly tailored to the individual case, in the recent past, an increasing num-
ber of passages reflect general statements reminiscent of domestic constitutional courts
(Grabenwarter and Pabel 2021, §8 14 sub para 4).

While the ECtHR is the ultimate arbiter, two aspects make legal interpretation of Conven-
tion rights a complex task. First, interpreting human rights instruments is in general difficult
due to the highly abstract nature of these rights. Convention rights are often vague (such as
‘respect for personal life’) and employ essentially contested concepts (such as ‘equality’, ‘free-
dom’). Second, the interpretive community is heterogeneous: there are many different ac-
tors that are involved in the interpretation process. Indeed, national courts of member states
have their own obligation to interpret and apply the Convention (Sweet and Keller 2008, 24).
In addition, there are applicants and their lawyers, domestic authorities and courts (on vari-
ous levels),® and even third parties such as NGOs, that may all propose diverging interpreta-
tions of the Convention, driven by their distinct agendas. In all this, the ECtHR, however, re-
tains a guardianship role. This guardianship role imbues the Court with a unique mandate:
to ensure that member states’ practices are in harmony with the Convention and to address
any deviations that might arise. Given the diversity of legal traditions, cultures, and historical
contexts among member states, the Court's interpretative function becomes crucial in en-
suring consistent application of Convention rights across varied jurisdictions.

This paper seeks to elucidate the practice of Convention rights interpretation at the EC-
tHR. We are interested in two research questions: first, what patterns in the case-law of the
ECtHR emerge from its de facto use of the canonical techniques of legal interpretation? More
specifically, we are interested in what techniques of legal interpretation are utilized by the
ECtHR in relation to distinct Convention articles. Secondly, we explore the relationship be-
tween case outcomes and the employment of interpretation techniques. Essentially, we in-
vestigate if arguments grounded in these legal interpretation methods tend to be ‘winning
arguments' with the Court’s finding of a violation.

To this end, we present an analysis of ECtHR judgments between 2006-2011 (N = 8436),
examining the techniques of interpretation that are used in each case and the Convention
provisions being interpreted. Using logistic regression models, we also explore the relation-
ship between interpretation techniques and the finding of a violation. The article contributes
to the existing literature by providing empirical insights into Convention rights interpretation
and into legal reasoning more generally. The study's findings have practical implications for
lawyers, as empirical knowledge can inform a more targeted argument construction. Fur-
thermore, understanding how legal arguments are constructed in practice promotes the so-
cietal goal of transparency in adjudication. Most importantly, by tracing the patterns in the
use of interpretive techniques by the ECtHR, the study sheds light on the rationality of legal
argumentation, which is essential for ensuring its institutional legitimacy.*

2See Art. 19 ECHR. On the role of domestic courts as interpreters of the ECHR see Ammann (2019).

3 On treaty interpretation by domestic courts see Amman (2019, 229-233).

4 0n the concept of “institutional legitimacy”, see Buchanan and Keohane 2006. For the Convention context see
Costa 2001.
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The structure of this article is as follows: after this introduction, section 2 provides a sum-
mary of the legal rules pertaining to the interpretation of the ECHR. Section 3 delineates the
methodology employed for data collection and analysis. In section 4, we discuss our findings
on the use of interpretation techniques, their frequency, and their relationship with case
outcomes at the ECtHR. Finally, Part 5 concludes by acknowledging several limitations of the
present study and suggesting potential directions for future research.

2 Literature Review

This article focuses on the use by the ECtHR of the four canonical techniques of legal inter-
pretation, namely textual, historical, systematic, and teleological interpretation.> Through
the use of these techniques, the ECtHR not only brings clarity and coherence to the Conven-
tion's provisions but also furnishes justifying reasons for its rulings, reinforcing its role as the
central authority in interpreting the ECHR. Despite its critical role, empirical insights into legal
interpretation at the ECtHR remain scarce. The study that is closest to ours is Christian Djef-
fal's work on ‘Static and Evolutive Treaty Interpretation’ which explores the concept of treaty
interpretation within the framework of international law, focusing on the effectiveness and
adaptability of treaties over time (Djefall 2015). Djeffal analyzed the interpretation practice
of the ECtHR and concluded—on the basis of a quantitative analysis of 31 cases—that the
technique of teleological interpretation is less often used by the ECtHR than expected, and
that other techniques, like textual interpretation and subsequent practice, figure more
prominently in the Court’s case-law (Djeffal 2015, 323, 356). His dataset was, however, too
small to test for statistically significant relationships, especially with respect to individual
Convention rights or groups of rights.

Relatedly, Daniel Peat (2021) explored the ECtHR’s utilization of consensus-based inter-
pretation to manage an extensive array of interpretive choices.® He suggested that the con-
sensus doctrine is a response to the phenomenon of choice overload, which can impede
interpretation of legal standards such as fairness, necessity, and proportionality. Through
the analysis of 461 judgments by the ECtHR, Peat provided insights into the practical aspects
of consensus identification and application in the realm of European human rights law, thus
contributing to the legitimacy debate concerning the ECtHR and to our understanding of le-
gal interpretation processes.

In an effort to train argument mining models for ‘Mining Legal Arguments in Court Deci-
sions’, Habernal et al. (2023) annotated legal arguments including interpretation techniques
in 373 ECtHR judgments. 30 of the 378 documents in the data they have made available’
contain annotations that denote the presence of interpretations. This means that Habernal
et al. found evidence of the use of interpretation techniques in 8% of analysed cases,?

5 See, in detail, below 2 and Dothan 2018 mentioning the three approaches of textual, subjective, and teleological
interpretation.

6 See also Slapin 2022.

7 Trustworthy Human Language Technologies, ‘Mining Legal Arguments in Court Decisions - Data and Software’
(Github, 15 May 2023) <https://github.com/trusthlt/mining-legal-arguments> (last visited July 18, 2024).

8 To verify our own coding of interpretations, we have identified 96 cases that are present in both the sample anno-
tated by Habernal et al. and in our own data. We found that out of these 96 cases, Habernal et al. annotated inter-
pretations in 3 cases. We have also identified the interpretations in these three cases, as well as in 59 additional
cases. This means that we have identified interpretations in more than twenty times more cases than Habernal et
al. However, it should be kept in mind that our study was explicitly aimed at detecting and documenting interpre-
tations, while for Habernal et al., interpretations were just one of multiple annotation categories.
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indicating that the ECtHR may not resort to interpretation techniques as often as it would be
expected given the centrality of legal interpretation in legal reasoning (see above).

Most existing empirical studies on legal interpretation have focused on courts and tribu-
nals other than the ECtHR. A study that is methodologically aligned to ours is Manley et al.'s
‘Mapping interpretation by the International Criminal Court’ (2023).° They utilized a quanti-
tative approach to systematically map the International Criminal Court's (ICC) interpretative
practices. They based their analysis on data collected from ten ICC case studies (Manley et
al. 2023, 783). The authors noted inconsistencies and a potentially unjustifiable application
of the Vienna Convention on the Law of Treaties (VCLT), indicating a possible deviation from
the requirement of strict construction in Article 22 of the Rome Statute. Another empirical
study is ‘The legal reasoning of ICSID tribunals - an empirical analysis’ by Ole Kristian Fau-
chald (2008). He found clear patterns in the ICSID tribunals’ legal reasoning. These patterns
were established using empirical data derived from 72 different cases (Fauchald 2008, 304).
The study concluded that there is room for improved alignment with other international tri-
bunals in their approaches to interpretation techniques.

Lastly, several studies examined statutory legal interpretation in the US. In Choi's ‘An em-
pirical study of statutory interpretation in tax law’ (2020), the author used empirical data to
identify patterns and trends in tax law interpretation, with a focus on textualist vs. purposive
arguments. In another study, entitled ‘An Empirical Examination of Agency Statutory Inter-
pretation’, Amy Semet (2019) demonstrated empirically that there are identifiable trends in
agency statutory interpretation. Finally, in The Phantom Philosophy - An Empirical Investi-
gation of Legal Interpretation’ by Czarnezki and Ford (2006), the authors examined the un-
derlying philosophies guiding the legal interpretation process through empirical investiga-
tion. They found that sharp interpretive disagreements among academics are not mirrored
in the practice of judging.

3 Rules on ECHR Interpretation

Building on the canonical distinction by Friedrich Carl von Savigny, Robert Alexy (1995, 84-
89) distinguishes between four categories of legal arguments: linguistic, genetic, systemic,
and substantial arguments (including teleological arguments). This typology was developed
in the context of domestic statutory interpretation. The ECHR as the object of interpretation,
however, is an international human rights treaty. For international treaty interpretation, Ja-
cobs (1969, 318-320) named three main approaches: textual interpretation according to the
language of the treaty, subjective interpretation according to the intentions of the state par-
ties, and teleological interpretation according to the object and purpose of the provisions.
This is reflected in the VCLT which enshrines a comprehensive set of rules for treaty inter-
pretation in Articles 31-33 VCLT (Orakhelashvili 2008, 309)." Although it should be pointed
out that the VCLT rules are not strict instructions for the process of interpretation, but only
designate ‘elements to be taken into account’ and their relative weights (D6rr 2012, 521, 522;
Manley et al. 2023, 778). In addition, most rules contained in the VCLT are considered to be
customary international law (see Dérr and Schmalenbach 2012).

90n how interpretative practices at international criminal courts evolve and affect the meaning of international law
providing empirical evidence based on interviews with judges and legal officers, see also Stappert (2020).

0 See Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155
UNTS 331.
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There are different techniques of legal interpretation that the ECtHR can use to justify its
decisions." Even before the VCLT entered into force in 1980, the ECtHR established in Golder
v. United Kingdom (para 29) that Convention rights interpretation is guided by the principles
laid down in the VCLT."? Aspects to be considered include the multilingual nature of interna-
tional treaties and the impact of the sovereignty principle on treaty-interpretation. To ensure
the uniform application of the Convention, the ECtHR's interpretation is also autonomous
from domestic interpretations and concepts: terms, whether descriptive or prescriptive, can-
not be imported directly from a domestic legal order (Cremer 2022, para 33). In considering
the human rights content of the object of interpretation (the Convention), the ECtHR has
noticeably widened the interpretative toolbox in its practice and added ‘living instrument'-
interpretation, ‘effet utile’ (useful effect)-interpretation, and consensus-based interpretation,
to name a few (Dzehtsiarou 2011).” These techniques of interpretation are distinctive ap-
proaches used by the ECtHR and answer to a practical need encountered when adjudicating
international human rights (Dothan 2014).™ In particular, these distinct interpretive tech-
niques only partially overlap with the canonical techniques of legal interpretation. Our em-
pirical study, however, focuses on the classical techniques of legal interpretation that are
both reflected in the VCLT and in the case-law of the ECtHR. It is therefore not detrimental
that the ‘court-specific’ or ‘human rights specific' techniques of legal interpretation are not
mentioned in the VCLT.

Turning to the interpretation techniques in more detail, textual interpretation (i.e. the in-
terpretation of the wording of a provision) is the starting point of any Convention interpre-
tation (Cremer 2022, para 31). In this study, we considered the ECtHR to apply textual inter-
pretation when it analyses the literal meaning of a word, a sentence, or a paragraph to in-
terpret a specific article of the Convention. An example for textual interpretation is the fol-
lowing: TAJs a matter of textual interpretation, the wording of Article 5 & 4, especially its French
version, clearly suggests that the court must have the power to order a release if it finds the de-
tention unlawful.’ (Buishvili v. Czech Republic, para 39). Textual interpretation requires that the
‘ordinary meaning' of a provision is determined by the context of the entire treaty (Article 31
para. 1 VCLT) (Cremer 2022, para 32), which shows the close connection between textual
interpretation and systematic interpretation. We define systematic interpretation as the con-
sideration of the context of a Convention provision (Cremer 2022, para 34-36). Systematic
interpretation means that a provision is interpreted by taking into account the normative
environment (i.e., content or structure) of the article containing the provision or of the ECHR
as a whole. This is an example of the use of the systematic interpretation technique by the
ECtHR: ‘The two sentences of Article 2 of Protocol No. 1 must be interpreted not only in the light
of each other but also, in particular, of Articles 8, 9 and 10 of the Convention.’ (Folgera and others
v. Norway, para 84).

Going beyond the text of the Convention, teleological interpretation is the third interpre-
tation technique mentioned in Article 31 para. 1 VCLT. The Court uses teleological interpre-
tation when it considers the object and purpose of a provision to interpret a specific article
of the Convention (Cremer 2022, para 51). An example for teleological interpretation is the

1 See Feteris and Kloosterhuis (2009, 308).
12 Reiterated in Demir and Baykara v. Turkey (para 65).

'3 For the living instrument doctrine, see Tyrer v. the United Kingdom (para 31). For effet utile-interpretation, see Artico
v. Italy (paras 33-36). For consensus-based interpretation, see Magyar Helsinki Bizottsdg v. Hungary (paras 124, 138-
148).

4 Outlining the conditions where an expansive interpretation of the ECHR by the ECtHR is justified.
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following passage: ‘By rendering the administration of justice transparent, publicity contributes
to the achievement of the aim of Article 6 § 1, namely a fair trial, the guarantee of which is one of
the principles of any democratic society.’ (Dagli v. Turkey, para 28). We consider the Court's ‘liv-
ing instrument’ doctrine an instance or variant of teleological interpretation (Cremer 2022,
para 51).” It should be noted that teleological interpretation does not necessarily lead to a
more extensive or even activist application of the Convention, as teleological interpretation
can also be restrictive.'

Historical interpretation is often viewed as a rather static method of interpretation (Djef-
fal 2015). While historical interpretation is the fourth traditional interpretation technique in
the domestic sphere, the preparatory works (travaux préparatoires) and the circumstances
of the conclusion of the treaty are only considered supplementary means of interpretation
in Article 32 VCLT. We regard historical interpretation as present in a case when the Court
refers to the origin and preparatory works of a provision to interpret it. This excerpt provides
an example: It is noteworthy that the drafting history of Protocol No. 6 reveals a common under-
standing between the bodies and institutions of the Council of Europe that Article 10, paragraph
1 of the Convention, in its wording as originally drafted, could reasonably be considered as al-
ready comprising the freedom to seek information’’ (Magyar Helsinki Bizottsdg v. Hungary, para
136).

As stated above, in addition to the four canonical techniques of legal interpretation, the
Court also uses additional interpretation techniques, both those based on the VCLT and
those developed autonomously in the Court's jurisprudence. Therefore, in this study, we also
considered interpretations based on subsequent agreement (Article 31 § 3 (a) VCLT) and on
subsequent practice (Article 31 8 3 (b) VCLT), interpretation based on rules and practice of
international law applicable in the relations of the parties (Article 31 § 3 (c) VCLT), autono-
mous interpretation (when the Court explicitly states that it defines provisions independently
of equivalent domestic concepts), interpretation based on comparative legal analysis (when
the Court surveys the law and practice concerning specific issues in the member states), in-
terpretation based on the emergence of a European consensus, and interpretation based
on dialogue between courts (when the ECtHR refers to the case-law of other [human rights]
courts, e.g. to that of the Inter-American Court of Human Rights). It is important to note that
there are no clear and accepted definitions regarding the types of interpretation techniques.
This made it challenging to classify and categorize interpretative arguments in legal judg-
ments.

It is essential to underscore that no hierarchy exists among the interpretation tech-
niques,' nor is there a prescribed sequence in which the ECtHR must apply them. In practice,
the ECtHR uses its discretion to resort to any of these techniques either independently or in
combination.

'5 See Partly Dissenting Opinions by Judges Caflisch, Turmen and Kovler, § 15, in Mamatkulov and Askarov v. Turkey.

"6 For example, see Cremer (2022, para 52) describing how a teleological interpretation was used in Fayed v. United
Kingdom to limit the applicability of Article 6(1) ECHR as not to impede the regulation of complex economic activities.

7 with the exception of the interpretation on the basis of the preparatory works (‘historical interpretation’). By virtue
of Art. 32 VCLT, this canonical interpretation technique is considered as supplementary only.
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4 Data and Method

Our dataset includes all ECtHR judgments that were decided between 2006 and 2011 (N =
8,436). We identified these judgments in the Court's HUDOC portal' and downloaded the
English and French judgment texts. For this project, we used 9 variables annotated by law
student assistants using a custom interface. Annotation was semi-automated: where possi-
ble, we used text mining methods to automatically extract variables from the text, which
were then checked and, if necessary, edited by the human annotators. Capturing the inter-
pretation techniques was particularly pertinent for this analysis. In every case, we captured
the presence or absence of 11 interpretation techniques.’” Where an interpretation was pre-
sent in a sentence, we also recorded the Convention articles that were interpreted by the
ECtHR. The application that was custom programmed for this task, searched for text parts
that potentially contained an interpretation using a set of pre-defined keywords and phrases.
For example, a key phrase for the use of textual interpretation was ‘the wording of Article ...".
All text parts that contained key phrases were then shown to the human annotators who
checked whether the text part actually contained the use of an interpretation technique and
does not, for example, simply reproduce the wording of a Convention article or deal with an
article of domestic law. Given our narrow operationalization of legal interpretation, we are
able to capture instances in which legal interpretation is used to advance the case-law (rather
than, for example, mere self-citations by the Court of past interpretative acts).?’ The annota-
tor would also enter the article that was interpreted (for example, ‘3" if the text part was ‘the
wording of Article 3 ..."). The holdings were recorded similarly, so that all Convention articles
examined in a judgment and the respective outcomes were also extracted. With this ap-
proach, we documented for each judgment whether any specific Convention article was ex-
amined in the case, whether the article was interpreted or not (and, if so, which interpreta-
tion techniques were used), and whether the Court found a violation of the article or not.
To ensure robustness, annotation was carried out on the basis of an extensive codebook,
the human annotators were in regular exchange, and ambiguous formulations in judgments
were discussed in regular meetings. The application also included equivalent formulations
for English and French to generate annotations that were consistent across both languages.
To assess the inter-coder reliability, we drew a random sample of 773 cases. These were
independently coded by two coders.?! This amounts to 9.2% of all cases in the scope of this
study. We then calculated Cohen’s kappa (k) to evaluate the agreement between coders. The
most common interpretation techniques (textual interpretation, teleological interpretation,
and systematic interpretation) have kappa values around 0.7, which can be considered ‘sub-
stantial’ (Landis and Koch 1977) or ‘good’ (Fleiss 1971) agreement. The other, less common,
interpretation techniques show greater variation, ranging from ‘excellent’ agreement e.g. for
European consensus interpretation (k = 0.94) and autonomous interpretation (k = 0.84), to

'8 <https://hudoc.echr.coe.int>.

" The interpretation techniques we recorded are: Textual interpretation, teleological interpretation, historical inter-
pretation, systematic interpretation, autonomous interpretation, comparative interpretation, interpretation based
on subsequent agreement, interpretation based on subsequent practice, interpretation based on the rules and
practice of international law, interpretation based on European consensus, and interpretation based on the dia-
logue of courts.

20 This conservative approach has consequences for the number of legal interpretations that were identified.

21 This sample included 489 English judgments and 284 French judgments, which corresponds to the overall distri-
bution of judgment languages in our data.
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‘fair’ agreement, e.g. for dialogue of courts interpretation (k = 0.4). In summary, our data
(especially for the most common interpretation techniques) is robust with good inter-coder
agreement. At the same time, this also shows that identifying legal interpretations is a diffi-
cult task, even for specialized human annotators.

5 Results and Discussion

5.1 Frequency of Interpretation

Contrary to our initial assumption—given the importance of interpretation for legitimacy—
the ECtHR infrequently employs interpretation techniques. Altogether, we find that at least
one interpretation technique is used in 2,859 out of the 8,436 cases (34% of cases). This result
is in line with those of recent empirical literature.? In addition, it can partially be explained
by our conservative approach to capturing legal interpretation.?® However, when the Court
resorts to interpretation, it frequently uses multiple interpretation techniques together: 39%
of those cases containing interpretations use two or more interpretation techniques, with
up to eight different techniques used in rare cases.

33.7%

30%

20% 4
17.8%

14.9%
13%

10% 4

Frequency Across All 8436 Cases

2.3% 9
o i 0.6%
-9 % 0.3% 0% 0%
0% 4
T T T T T T T T T T T
Any Textual  Teleological Systematic International Autonomous Comparative European Preparatory Subsequent Subsequent
Type Law Consensus Works Practice =~ Agreement

Interpretation Technique

Figure 1. Frequency of Interpretation Techniques Across All 8436 Cases (the additional data used for this figure did
not make part of our analyses).

Figure 1 shows how often the different interpretation techniques are used by the ECtHR.
Textual interpretation is the most common interpretation technique employed by the
Court—a finding that is also in line with the legal literature: it occurs in 18% of all cases.**
Teleological interpretation follows second, being used in 15% of cases. Somewhat surpris-
ingly, systematic interpretation occurs more frequently than we initially assumed based on

2 For example, Habernal et al. (2023).
2 Supra note 20.

% Textual interpretation is considered the "backbone” of legal interpretation, see Habernal et al. (2023).
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expert legal knowledge: systematic interpretation was used in 1,104 cases out of 8,436 cases,
or 13% of cases. The other interpretive methods are only rarely used for Convention inter-
pretation by the ECtHR: each occurs in 2% of cases or less. This includes historical interpre-
tation (or ‘reference to preparatory works’) as the fourth interpretation technique of the tra-
ditional canon, and the Court-specific approaches of ‘autonomous interpretation’ and ‘Euro-
pean consensus'.

Furthermore, as emerges from the literature (Cremer 2022, para 54), the preparatory
works of the treaty and the circumstances of its conclusion only play a marginal role in ECHR
interpretation. This can be explained by the following reasons: first, it is important to note
that historical interpretation and the interpretation based on the circumstance of the treaty’s
conclusion are only supplementary means of interpretation, Article 32 VCLT. These supple-
mentary means of interpretation are considered secondary to the primary means outlined
in Article 31 of the VCLT, which include the text, context, and purpose of the treaty provisions
(Cremer 2022, para 56). Already by virtue of the VCLT, the primary means are given greater
weight in the interpretive process because they are seen as more directly reflective of the
states’ consent to be bound by the treaty provisions (Dorr 2018, para 2). Second, the prepar-
atory works and circumstances of the Convention’s conclusion can sometimes be difficult to
ascertain with precision. As noted on the Council of Europe's website, the preparatory work
refers to the ‘various documents that were produced during the drafting of the Convention
and its first protocol’, including reports of discussions in the Consultative Assembly, the Com-
mittee of Ministers and certain expert committees.?® Analyzing and deriving conclusive inter-
pretations from these sources can be a challenging task.

While the ECtHR has at its disposal a range of Court-specific interpretation techniques—
such as ‘evolutive interpretation’, ‘effet utile’, and consensus-based interpretation—it em-
ploys them less frequently than we expected. This limited use might be a manifestation of
the Court’s cautious approach, keenly aware of the potential criticisms of overstepping or
reshaping the Convention beyond member states’ original intent. The nature of the cases
presented might not always demand these nuanced techniques, or the Court might be subtly
employing them without overtly labelling their use. Furthermore, by emphasizing classical
interpretation techniques, the ECtHR may be reinforcing their foundational importance to
national courts. This strategic restraint ensures the Court's flexibility and seeks to maintain
its legitimacy amidst the diverse legal cultures and expectations of the member states.

In summary, our findings suggest that the Court rather infrequently engages the canoni-
cal techniques of legal interpretation: it occurred only in one third of cases examined here.
This result can partially be explained by our conservative way of operationalizing legal inter-
pretation.?®

% 'Preparatory works’, <https://www.coe.int/en/web/human-rights-convention/preparatory-works> (last visited July
18, 2024).

% Supra note 20.
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Figure 2. Frequency of Interpretation Technique per Article. 95% confidence intervals for all proportions are
drawn around each value in grey.

For the subsequent analysis, we focus on the three most common interpretation techniques:
textual, teleological, and systematic interpretation. This is due to the fact that we recorded
very few instances where the ECtHR resorted to other interpretation techniques (e.g. Euro-
pean consensus, preparatory works). Figure 2 shows how frequently the different interpre-
tation techniques were used for each article: For example, Article 2 ECHR was interpreted
systematically in 55% of cases where it was mentioned, with the grey intervals showing that
the 95% confidence interval ranges from 50% to 60%.%

Systematic interpretation is particularly important in the context of Articles 2 and 3: Arti-
cle 2 ECHR (right to life) was interpreted systematically in more than half of cases where it
was mentioned. The right to life encompasses a broad range of issues from state-led execu-
tions, use of force by law enforcement, medical decisions at the end of life, to issues of public
safety.?® This intrinsic complexity suggests a systematic interpretation that takes into account
a broad set of legal norms and principles to provide a comprehensive understanding of that
Convention right. Article 2 cannot be fully understood or applied in isolation, as it often
comes into play with other rights guaranteed by the ECHR, such as the right to an effective
remedy (Article 13), the right to liberty and security (Article 5), or the prohibition of torture
(Article 3). For instance, in cases involving the use of lethal force by state authorities, both
the right to life and the prohibition of inhuman or degrading treatment might be relevant.?®
By considering the wider normative environment, the Court can address the nuances and
complexities of the right to life with more depth and clarity.

2 The figure highlights that the use of interpretation techniques is not uniform across the Convention articles. There
is considerable variation in how frequently the individual interpretation techniques are used across various Con-
vention articles. The larger confidence intervals indicate an insufficient number of observations and therefore are
not subject to further analysis in this paper.

28 For the various protected aspects see Alleweldt 2022, paras 85-129.

29 See for example Velkhiyev and others v. Russia.
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Textual interpretation appears to be of primary importance for Article 11 ECHR (freedom
of assembly and association), and to a slightly lesser degree, for Article 8 (right to private and
family life), Article 14 (non-discrimination), and Article 1 of Protocol No. 1 (protection of prop-
erty). These findings are not easy to explain. Especially Article 8 and Article 14 are character-
ized by very open and vague legal concepts (e.g. ‘private life’). The ordinary meaning of these
concepts can hardly be considered as uncontroversial which makes the frequent use of tex-
tual interpretation intriguing. However, by using textual interpretation, the Court may want
to signal its close adherence to the text and its ambition to prevent a potential broadening
or narrowing of these rights beyond the scope intended by the framers of the ECHR (De
Sloovere 1934, 552).

This signal seems especially crucial when grappling with the vague and contentious con-
cepts embedded in for example Articles 8 and 14, minimizing potential accusations of judicial
activism or overreach. This static approach to Articles 8 and 14 is counterbalanced in other
cases by the equally visible resort to teleological interpretation. Given their textual openness
(e.g. 'non-discrimination’) and vagueness (e.g. ‘private life’), the issues that come under these
articles can be complex, involving delicate balances between an individual interest and the
interests of the society or the state. It seems that in these cases a textual interpretation is
not called for; instead, teleological interpretation allows the ECtHR to look beyond the text
and interpret the article in light of its overarching purpose: to protect individuals' private lives
from unjustified interference (in relation to Article 8 ECHR) and to protect the individual from
an unjust disadvantage (in relation to Article 14 ECHR). This flexible interpretation can help
to ensure that the ECtHR's judgments respond effectively to changing societal contexts and
understandings of privacy. Article 14 of the ECHR, on the other hand, prohibits ‘discrimina-
tion on any ground such as sex, race, color, language, religion, political or other opinions,
national or social origin, association with a national minority, property, birth, or other status.’
This article also involves a wide range of complex issues that often require a nuanced under-
standing and interpretation. Applying a teleological interpretation allows the ECtHR to take
into account the broader societal implications of discrimination and the purpose of Article
14, which is to ensure fair treatment for all.

However, on the whole, our data does not confirm the sometimes-voiced concern that
the ECtHR tends to place central emphasis on the technique of teleological interpretation.®
Systematic or textual interpretation are more frequently used in all Convention articles ana-
lysed here except for Article 5 (right to liberty and security). The frequent use of teleological
interpretation for Article 5 could be due to the fact that it often involves balancing competing
interests and values. Applying a teleological interpretation allows the ECtHR to consider the
wider social, political, and legal context, which is crucial when dealing with matters as com-
plex and sensitive as individual liberty and security. It facilitates the Court's pursuit of the
overarching objectives of the ECHR, including respect for human dignity and human free-
dom, and it allows the ECtHR more interpretive leeway to adapt these objectives to the sen-
sitive law enforcement context.

Finally, Article 6 (fair trial) in particular seems to require little interpretation: none of the
four traditional interpretation techniques under consideration here are used to interpret Ar-
ticle 6 in more than 15% of the instances where this provision is examined. We speculate
that this intriguing finding may be due to the following reasons: first, the legal rules con-
tained in Article 6 can be considered relatively clear and explicit compared to other articles.

30 See, for a nuanced view, Popa (2018, 279) (‘the teleological approach has distinguished itself as a central method
in the treaty interpretative process at the ECtHR') and Dothan (2018, 793-794).
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They do not incorporate open and vague text to a similar degree such as, e.g., the right to
non-discrimination (Art. 14 ECHR).?' The right to a ‘fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law' or the sub-paragraphs
that establish a detailed set of rights in criminal proceedings, such as the presumption of
innocence, reflect well-established principles in domestic and international law. These prin-
ciples are typically understood within clearly defined boundaries and parameters, which re-
duces the necessity for extensive interpretation. Second, the violations of Article 6 often in-
volve very specific and procedural aspects such as undue delays in legal proceedings (Mayer
2022, para 82). These are concrete issues where the interpretation of the right is not neces-
sarily the central question, but rather the assessment of the specific facts and circumstances
in relation to the established understanding of the right. Thirdly, while the interpretation
techniques might not be explicitly used, it does not necessarily mean that the Court does not
interpret the provision. The ECtHR may, for example, apply a common law-inspired approach
to Article 6 ECHR and interpret it by deriving principles from the established case-law rather
than relying on the techniques of legal interpretation.® This is underlined by the fact that
Article 6 ECHR is the most frequently examined Convention article in our dataset: it appears
in 4,514 cases, which is more than half of all 8,436 cases. As such, the case-law regarding
Article 6 may be particularly well-developed and robust, and therefore require less interpre-
tation than other articles.® It is therefore plausible to suggest that any initial ambiguities in
its interpretation have been resolved over time reducing the need for legal interpretation
based on the canonical techniques.

5.2 Regression Models

In this part of the analysis, we look at winning arguments: Is there a relationship between
the use of interpretation techniques and the determination of a violation? Does employing
a particular interpretative technique increase the likelihood of identifying a violation? We
estimate a series of logistic regression models to answer these questions. To ensure large
enough sample sizes and to improve the interpretability of the model, we do not distinguish
between Convention articles here, but instead differentiate between the main protected le-
gal interests: life and limb (Articles 2, 3 and 4), personal life (Articles 8, 9 and Article 1 of
Protocol no. 1), and justice-related rights (Articles 5, 6, 7 and 13). To control for differences
between these groups of Convention articles, we fit separate models for each of the three
protected legal interest.®* We fit restricted models that only includes interpretations (Models
1.1, 2.1, 3.1) and full models that also control for the covariates applicant type, respondent
state, priority, and Grand Chamber cases (Models 1.2, 2.2, 3.2). Specifically, in each of these

31 On the interpretation of Art. 6 ECHR and criticizing the recent trend for a more open interpretation, downplaying
the specific and concrete guarantees in Art. 6(3) ECHR, see Goss (2023).

32 Our data does not capture interpretation techniques other than those listed in Table 3.

3 While there is more use of legal interpretation techniques in “key cases”, we look at the entire population of cases
(between 2006 and 2011). It is plausible that leading cases contain more interpretations that are referenced in the
subsequent case-law, but no interpretative acts are performed in those later cases. We decided against controlling
for case importance level, because it is only added ex post by the Court clerks after a case has been decided.

34 The definition of protected legal interests is based on Altwicker-Hamori et al. (2016, 47-48). The protected legal
interests have been adapted slightly to ensure adequate numbers of observations. Articles that are not included in
the three analysed interests had to be excluded from the models due to their low numbers of cases, which do not
allow a robust statistical analysis.
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models the probability that articles from the protected legal interest were violated is esti-
mated by:

1 K
m(x
In (—) =pf, + Z B; Interpretation; + Z By Covariate,
1—m(x) - ]
1= =

where (x) = P(Y = 1|x; ...x,,) is the probability to observe a violation knowing all the p in-
dependent variables. Interpretation; is the i-th interpretation (/ = 4), and Covariate, is the k-
th additional covariate (K = 4). The covariates were only present in the full models.

We disaggregated our case-level data (N = 8,436), so that every time an article (belonging
to a protected legal interest) is examined in a case, it became an observation. In every ob-
servation, the article (belonging to a protected legal interest) may be interpreted or not, and
it may be violated or not. The number of observations varies between the protected legal
interests because some articles are examined much more often than others: while there are
7,515 cases where articles from justice-related rights are examined, there are only 1,911 ob-
servations for the personal life-interest, and 1,356 observations for the life and limb-inter-
est.*

5.2.1 Outcome Variable: Finding of a Violation

The outcome variable records whether the Court found at least one violation of an article in
the concerned protected legal interest. For example, in a case where the Court held that
there was a violation of Article 6 ECHR, the ‘justice’-related rights would be coded as violated.
‘Winning' is the expected outcome for the few applicants that make it past the admissibil-
ity stage at the ECtHR and reach the merits stage: Table 1 shows that violations were found
in 91% of the occurrences of the protected legal interest of ‘personal life’ (Articles 8, 9, and
article 1 of Protocol no. 1), 93% of the occurrences of ‘justice’-related rights (Articles 5, 6, 7,
and 13), and 86% of occurrences of the ‘life and limb'-related rights (Articles 2, 3, and 4).
The finding of a violation is therefore the baseline outcome for cases that reach the merits
stage. This also shows that the preliminary screening mechanisms of the Court are effective
at ensuring that the Court's resources are focused on cases where there is a substantial like-
lihood of a violation being found.*® With respect to the higher proportion of non-violations
of ‘life and limb'-related rights, we suspect that in these severe cases, the filter is more open
at the beginning (i.e. the Court is more hesitant to discard these cases easily and more cases
that ultimately are non-violations are adjudicated). In other words, our findings imply that
even when there is some doubt about the merits of a case, the ECtHR may choose to hear it
due to the gravity of the alleged violations. It is also possible that the ECtHR is conscious of
the important ramifications for individuals and states alike if such serious allegations go un-
heard. An alternative explanation is that the judges may be more hesitant to find violations

3 It should be noted that in one case, articles from more than one protected legal interest may be examined and
interpreted. This means that the total number of observations (N = 7,515+1,911+1,356 = 10,782) is greater than the
number of cases (N = 8,436). As the different protected legal interests treat different aspects of any single case, they
can still be regarded as independent observations. Despite this, we still decided to include clustered standard errors
in our models to account for the fact that more than one article can originate from the same case. This changed the
estimated standard errors of the coefficients only marginally and did not influence the significance of our results.

36 The Court, therefore, minimizes the number of cases at the merits stage where no violation is likely to be found.
However, our research design does not allow us to make a claim regarding cases that are declared inadmissible
despite a likely violation.
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and shame the state in cases alleging the most serious human rights violations (leading to
additional findings of non-violation in edge cases).*’

Table 1. Absolute (n) and Relative (%) Frequencies for Each Variable, Within Each Protected Legal

Interest.
Variable Name Life and Limb Justice Personal Life

Yes Yes Yes

n % n % n %
Violation 1212 89.4% 7052 93.8% 1744 91.3%
Textual Interpr. 163 12.0% 667 8.9% 389 20.4%
Teleological Interpr. 74 5.5% 663 8.8% 165 8.6%
Systematic Interpr. 414 30.5% 448 6.0% 108 5.7%
Other Interpr. 51 3.8% 157 2.1% 121 6.3%
Priority 359 26.5% 473 6.3% 68 3.6%
Grand Chamber 16 1.2% 63 0.8% 21 1.1%
Victim Type is Legal Entity 0 0 212 2.8% 96 5.0%
State Group
- New Member 886 65.3% 4701 62.6% 1086 56.8%
- Old Member 144 10.6% 1537 20.5% 446 23.3%
- Turkey 326 24% 1277 17% 379 19.8%
Total 1356 7515 1911

5.2.2 Primary Independent Variables: Interpretation

The main independent variables capture whether at least one article (belonging to a pro-
tected legal interest) was interpreted. For example, if the Court employed a textual interpre-
tation for Article 13, the associated legal interest, ‘justice’, would be recorded as interpreted
in this manner. The labelling of interpretations was performed by our annotators at the ar-
ticle level, as described above. Textual, teleological, and systematic interpretation were rec-
orded separately, while the remaining interpretation techniques were aggregated as ‘other
interpretations’ due to their low numbers.*

37 See, mutatis mutandis, Zarpli and Zengin (2022).

% The different legal interpretation techniques are not independent in the sense that the presence of one interpre-
tation technique is likely to co-occur with the presence of another interpretation technique. Independence of the
legal interpretation techniques is not, however, a strict requirement for the models tested here. All models have
been checked for the presence of multicollinearity among the independent variables. The maximal value of the R?
from all models together is 0.212 (indicating a minimal tolerance of 0.788 and a VIF of 1.269). These numbers indi-
cate only limited levels of multicollinearity in our models.
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5.2.3 Covariates

We included additional independent variables that may predict case outcomes as covariates
to address possible confounding. The first of these variables is whether the victim is a natural
person or a legal person. This was determined by annotators based on the applicant infor-
mation in the judgment head. The second covariate is the respondent state, aggregated on
three levels: old member states (accession before 1990), new member states (accession
since 1990), and Turkey.* The respondent state was extracted from the judgment title. As a
third covariate, we include a Boolean indicator whether the decision was handed down by
the Grand Chamber (Yes) or by a Chamber (No), which is indicated in the judgment head.

5.2.4 Results

The regression results in Table 2 show that, perhaps counterintuitively, arguments con-
structed on the basis of the canonical interpretation techniques are, from the perspective of
the applicants, not ‘winning’ arguments: while there are differences between the protected
legal interests and interpretation techniques, the use of arguments thus generated generally
does not make the finding of a violation more likely. All four analyzed interpretation tech-
niques are associated with a lower probability of finding a violation for at least one of the
three protected legal interests. This may be explained as follows: as stated, at the merits
stage, a ruling in favor of the applicant tends to be the default outcome. Consequently, if the
Court wishes to diverge from this typical resolution, it necessitates harnessing its full argu-
mentative power, including arguments from legal interpretation. Ultimately, this can be
viewed as demanded by considerations of legitimacy.

While the primary analytical methods of this study are empirical, the findings yield note-
worthy implications about the Court's interpretative choices. Both textual interpretation and
the combined category of ‘other interpretation'—which chiefly encompasses autonomous
interpretation, comparative interpretation, and interpretation based on the rules and prac-
tice of international law—demonstrate a notable negative relationship with the likelihood of
identifying violations pertaining to ‘personal life’ and rights associated with justice. In the
realm of textual interpretation, it is plausible to postulate that an emphasis on the ‘ordinary
meaning’ might restrict the Court’s interpretative breadth. By adhering closely to the text,
there is a potential risk of overlooking wider socio-cultural nuances or pressing policy con-
siderations. Consequently, this could make judges less inclined to recognize violations, given
the narrower lens of their analysis. Turning our attention to the ‘other interpretation’ cate-
gory, what stands out is our result regarding the use of transnational interpretative tech-
niques (i.e. those that consider international law and differentiate from domestic under-
standings of a concept). The data suggests that when judges employ interpretation methods
that draw upon international law or diverge from traditional domestic understandings of a
concept, there is a diminished tendency to determine violations. This trend calls for further
inquiry, especially in understanding how global perspectives in legal reasoning might influ-
ence the Court's determinations.

39 This follows the classification introduced by Altwicker-Hamori et al. (2016, 28). Turkey is treated as a separate
category because it is an outlier in the group of old member states and because of the high number of cases arising
from Turkey.
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Table 2. Regression Outputs. Finding of at least one violation of an article pertaining to the protected legal in-

terest.
Life and Limb Justice Personal Life
Dependent Variable  Model 1.1 Model 1.2 Model 2.1 Model 2.2 Model 3.1 Model 3.2
Textual Interpr. -0.06 0.15 -0.71*** -0.67*** -0.45* -0.42*
(0.310) (0.32) (0.16) 0.17) 0.21) 0.21)
Teleological Interpr.  0.05 0.31 -0.04 -0.02 -0.78*** -0.56*
(0.44) (0.48) (0.18) (0.18) (0.25) (0.27)
Systematic Interpr.  0.74** 0.60* -0.21 -0.31 -0.22 -0.01
(0.23) (0.24) (0.18) (0.19) (0.32) (0.32)
Other Interpr. S1.27%%* -1.01%* -0.85%** -0.52* -1.05%** -0.69*
(0.34) (0.36) (0.24) (0.26) (0.27) (0.31)
State - Old Member -1.48%%* -0.88*** -1.15%%*
(0.25) 0.11) (0.19)
State - Turkey -0.75%** -0.14 0.53
(0.23) (0.20) (0.35)
Priority Granted 0.62* 0.47 -0.50
(0.27) (0.26) (0.41)
Grand Chamber -0.18 -0.79* -0.85
(0.66) (0.33) (0.53)
Victim is Legal Entity -0.06 -0.11
(0.26) (0.35)
Intercept 2.02%** 2.35%** 2.86*** 3. 1%F* 2.71k** 2.98***
(0.10) 0.17) (0.05) (0.08) 0.11) (0.15)
Observations N =1356 N =1356 N =7515 N =7515 N =1911 N =1911
Nagelkerke R2 0.036 0.113 0.019 0.048 0.062 0.129
Cox & Snell R2 0.018 0.056 0.007 0.018 0.028 0.058

Note: Logistic regression coefficients (standard errors in parentheses). *** p<0.001, ** p<0.01, * p<0.05. Refer-
ence levels for covariates: State - New Member; Priority not granted; Chamber case; Victim is natural person.
Standard errors are clustered to account for more than one observation from the same case.

The use of the teleological interpretation technique has a significant negative relationship
with the probability of finding a violation of ‘personal life’. Interestingly, when the Court fo-
cusses on the purpose behind this protected legal interest, it might establish a higher thresh-
old for determining what constitutes a violation. Only infringements that seriously compro-
mise the core objective behind the protected interest of ‘personal life’ might be recognized
as violations.

The influence of systematic interpretation on case outcomes varies depending on the cat-
egory of the protected legal interest involved. For justice-related rights, systematic interpre-
tations are associated with a lower probability of finding a violation. On the contrary, in cases
concerning ‘life and limb' systematic interpretation shows a significantly positive
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relationship, making it the lone interpretation technique to exhibit a positive association with
the finding of a violation in any category of protected legal interests. In the context of justice-
related rights, one possible explanation could be that these rights are often more compre-
hensively articulated in the ECHR. Therefore, when systematic interpretation is applied—tak-
ing into account the broader legal context and interrelatedness of various provisions—it
might lead to a narrower understanding of these rights. This could make the Court less likely
to find violations as it may interpret the scope of these rights more stringently.

In simpler terms, the richness of legal detail available for justice-related rights could set a
higher threshold for identifying violations when viewed through the lens of systematic inter-
pretation. This approach might constrain the Court's latitude, resulting in fewer findings of
violation within this category of rights.

The results for the protected legal interest ‘life and limb' (Articles 2, 3, and 4) are shown
in Models 1.1 and 1.2. Model 1.1 only includes the interpretation techniques, whereas Model
1.2 adds the covariates to control for the applicant type, the respondent state group, and
whether the case was decided by the Grand Chamber.* The presence of a systematic inter-
pretation significantly increases the chance of finding a violation in both models (OR 2.10 for
Model 1.1 and OR 1.82 for the full Model 1.2). In the reduced Model 1.1, the other interpre-
tation techniques appear to have a negative relationship with the finding of a violation, alt-
hough less important after adding the covariates in the full model (OR 0.28 and OR 0.36 for
Models 1.1 and 1.2). It should be noted that in Model 1.2, victim type is not included as a
control variable for this protected legal interest, as only natural persons can be victims of
violations of the right to life, the prohibition of torture or the prohibition of slavery.

Models 2.1 and 2.2 show the results for the group of justice-related rights (Articles 5, 6, 7,
and 13). In both the reduced model (Model 2.1) and the full model (Model 2.2), the presence
of textual interpretation and ‘other’ interpretations are associated with a lower probability
of finding of a violation (OR 0.49 and 0.51 respectively). Surprisingly, in the full model, sys-
tematic interpretation also has a negative relationship with the finding of a violation, which
was not statistically significant in the limited model without the control variables (OR 0.69).

Finally, Models 3.1 and 3.2 show the results for the protected legal interest of ‘personal
life' (Articles 8, 9, and article 1 of Protocol no. 1). Here, textual interpretation, teleological
interpretation and the ‘other’ interpretation techniques all show significantly negative asso-
ciations in both models. Their odds ratios are, respectively, 0.66, 0.57 and 0.50 in Model 3.2,
indicating also a surprisingly negative association with observing a violation.

All models share a rather limited explanatory power, as expressed in the pseudo R?val-
ues. This is not uncommon for logistic regressions on legal data.*' In these models, the ob-
jective is to understand the determinants of a violation ruling without considering the spe-
cific facts of each case. This approach inherently results in a considerable amount of unex-
plained variance. Nonetheless, the full models consistently explain more of the variance, in-
dicating that the country of origin is also correlated with finding a violation. The separation
plots (see Annex Figure 3) illustrate the obtained R?values (Greenhill et al. 2011). Despite the
low pseudo R? values, the x*tests indicate that the models are significantly better than a
model that only includes a constant.

40 Even the interpretations by themselves in Model 1.1 make a contribution to predicting the finding of violations,
as indicated by the x2-test, which compares the model to a model without any variables (constant only).

41 See, for example, Huang (2009), pseudo R? between 0.023 and 0.049, at 276-277; Gléckner and Engel (2013),
pseudo R? of 0.084, at 239; King and Heise (2018), pseudo R? of 0.11, at 524.
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6 Conclusion

While legal interpretation is often likened to an art rather than a science, this perspective
should not dissuade us from conducting systematic analyses to discern the underlying pat-
terns and trends in legal argument construction by interpretation (Frank 1947, 1259; Jen-
nings 1967, 544; Sur 1974). The empirical analysis performed in this study is one of the first
comprehensive explorations of the use of legal interpretation techniques in the judgments
of the ECtHR. It reveals that the use of interpretation techniques plays a role in only a third
of the cases under examination here, with multiple interpretation techniques frequently
used in conjunction. Among these, textual interpretation appears as the most commonly
used technique, followed by teleological and systematic interpretations. Other techniques,
such as historical interpretation, autonomous interpretation, and the court-specific ap-
proach of the European consensus, are used less frequently. Different articles of the ECHR
demonstrate varying tendencies in terms of the preferred interpretation method. For in-
stance, the right to life (Article 2) is often interpreted systematically, while the fair trial provi-
sion (Article 6) is less frequently subjected to the four canonical interpretation techniques.
These findings suggest that the choice of interpretation technique is influenced by the spe-
cific legal question or right being examined in a case.

From the perspective of the member states, it is interesting to observe the ECtHR's inter-
pretative choices and frequency. Given that the ECHR is an international treaty, the principle
of legal certainty in international law and the contention that ‘states cannot be expected to
enforce an international obligation they did not initially consent to' can be construed as set-
ting certain limits to dynamic interpretation (Magyar Helsinki Bizottsdg v. Hungary, para 150).
The Court's visible preference for textual interpretation, which is the most common method
used, echoes the primacy of the text in treaty interpretation and underlines the importance
of adhering to the clear wording of the Convention. This adherence might be perceived pos-
itively by member states as it signals a level of respect for the original intent and boundaries
of the Convention. Moreover, the limited use of Court-specific techniques perhaps reflects
the ECtHR's caution against an overly dynamic interpretation. This restrained approach can
be interpreted as an acknowledgment of the diverse legal cultures and histories of member
states, aiming to ensure a balance between the progressive interpretation of rights and the
need to respect state sovereignty and the original intent of treaty framers. The ECtHR's in-
terpretative practices appear to strive for a balance between fidelity to the Convention's text
and the need for its progressive interpretation.

The study also investigated whether the use of certain interpretation techniques could be
linked to the case outcome. The logistic regression models used here suggest that the pres-
ence of legal interpretation does not significantly increase the probability of an applicant
winning the case. Our explanation is the following: The baseline outcome for cases that reach
the judges at the ECtHR on the merits stage is the finding of a violation. The conclusion that
the use of interpretation techniques does not make the finding of a violation more likely is
consistent with this model: Each of the four interpretation techniques examined significantly
decreases the probability of identifying a violation for at least one of the three protected
legal interests. This observation can be understood in the context that, during the merits
phase, a judgment favoring the applicant is usually expected. Thus, for the Court to depart
from this expected outcome, it must employ its full argumentative resources, encompassing
reasons rooted in legal interpretation. This approach can be seen as a measure to uphold its
legitimacy. From the perspective of the applicant and legal practitioners, given that the use
of certain interpretation techniques may even decrease the probability of a violation finding,
it is important to note that the use of arguments derived from legal interpretation is not
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necessarily a winning strategy. Further research should analyze the impact of arguments
derived from legal precedents on case outcomes. It should also be borne in mind that the
association between interpretation techniques and case outcomes can vary considerably de-
pending on the type of legal interest being examined.

Our analysis has certain limitations due to its focus on the presence of legal interpretation
techniques without considering the specific factual context of each case. Neither do we con-
sider the submissions of the parties. Nevertheless, the results underline the importance of
legal interpretation techniques in the work of the ECtHR and offer a novel perspective on the
relationship between interpretation techniques and case outcomes. Another limitation is
time, as we only include data from six cross-sections (2006-2011). Certain time trends would
only be visible if more data were available for the analysis. Finally, we were unable to meas-
ure the importance or practical weight of an argument derived from applying an individual
interpretation technique: we treat all interpretation techniques equally, but in practice, a
legal argument derived from, e.g., an act of textual interpretation, may be more strongly
associated with the case outcome than an act of systematic interpretation.

Further research, integrating more information on the factual context and the influence
of different legal cultures at the Court, could shed more light on the complex interplay of
interpretation and litigation outcomes at the ECtHR. In addition, interviews with judges, law
clerks, and parties could be helpful in corroborating our results. A comprehensive temporal
analysis could be conducted to unearth shifts in interpretation methods over the years. This
would offer insights into evolving judicial behavior, legal cultures, and case characteristics.
Comparative analysis between respondent countries may reveal how different legal tradi-
tions or national contexts shape the Court's interpretative methodologies. Investigating the
link between interpretation methods and case complexity may also yield interesting results.
Complexity could be determined by factors such as the number of legal issues involved, the
number of parties in the case, or the length of the judgment. Examining the alignment be-
tween the interpretations advocated for by parties and those adopted by the Court could
provide valuable insights into litigant strategy and its effectiveness. Finally, a different re-
search design needs to be adopted to capture the techniques of legal argumentation used
by the ECtHR in the majority of cases in which it does not resort to the classical techniques
of interpretation.

In light of the empirical evidence presented, this study underscores that while the inter-
pretative techniques are central to the Court's decisions, understanding their nuanced ap-
plication requires further exploration into legal cultures, litigant strategies, and the dynamics
of judicial reasoning at the ECtHR. In conclusion, the study highlights the complex nature of
legal interpretation at the ECtHR. While interpretation techniques play an important role in
the Court’s adjudication, their use is not a guaranteed path to a favorable outcome for ap-
plicants.
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